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PREAMBLE & ACKNOWLEDGMENT
The Government felt that the National ICT policy would be valuably informed by a broad based process of consultation and dialogue with all industry stakeholders, civil society actors, other organizations and members of parliament.  To these ends, the Ministry of Information and Communications has consulted widely and for this reason, this Sessional Paper on the National Information and Communications Technology Policy has undergone several iterations in formulation since the first draft was published in October of 2004.  As a result of these invaluable consultations, the Ministry has also compiled a Technical Reference that accompanies and supports the Sessional Paper.  

The Government hereby acknowledges the value of this process and affirms that:
The Government is committed to building an information society that is people centered, inclusive and equitable so that the people of Kenya are empowered to improve their quality of life and is;
Keenly dedicated to a society in which all Kenya citizens can freely create, access, share, disseminate and utilize information and knowledge as enshrined in the United Nations Declaration of Human Rights;

AND RECOGNIZES
The challenge of various forms of diversity in terms of access to economic, social, political, cultural and technological resources including the digital divide,

AND

The need to build a country in which Information and Telecommunication Technology is an essential tool accessible to all for the attainment of a peaceful, prosperous and equitable nation based upon our common and diverse humanity
AND

That Information and Communication Technology has the potential to provide opportunities for the development of marginalized communities, women and the youth

AND EMPHASIZES

The need for a balance between the rights of all to participate freely in the cultural life of their respective communities, to enjoy the arts 

AND 

The rights of authors to the protection of their moral and material interests as stated in Article 27 of the Universal Declaration of Human rights and other instruments to which this Republic of Kenya is a signatory.
Executive Overview

The overarching objective of the liberalization of the information and communications industries in Kenya has been to provide a basis for competitive markets.  Since 2003, the Government of Kenya has imbued ongoing reforms in the Information and Communications industries with a sense of added purpose under the Economic Recovery Strategy; that markets in information and communications must efficiently create employment and wealth for the people of Kenya.
The Information and Communications Technologies (ICT’s) are critical determinants of Kenya’s competitiveness.  However, since the late 1990’s, the rate of technological change in ICT’s has taken on breathtaking proportions.  The convergence of the ICT’s also poses a formidable challenge to the traditional structure of the telecommunications and postal industries.  Competitive pressure from newly maturing technologies such as VOIP and Broadband Over Power Lines have also brought into focus expanded opportunities for universal access provision and fostering employment.
This rapid technological change in ICT’s has created cost and policy imperatives which are impossible to ignore.  For instance, ICT enabled services such as Business Process Outsourcing generate US$5billion in exports for India and has generated over one million wage paying jobs in that country over the last five years.  The Government will not allow the potential opportunities in the ICT related industries to pass the country by.
The Government will create an enabling environment such that the inherent competitive advantage of Kenya’s highly educated workforce is put to productive use in ICT enabled services.  The Government also recognizes the necessity to continually develop and upgrade Kenya’s competitive advantage in these areas.  For these reasons, continued reforms in the Information and Communications Technology industries in Kenya will be guided by the following aims:

(i) Enhancing international industrial competitiveness, alongside supporting universal access and ensuring affordability;

(ii) Broadening the breadth of authority of the Communications Commission of Kenya to include all aspects of the Information and Communications Industry, in line with the trend of technological convergence and to strengthen regulatory independence;
(iii) Improving public access to information and the efficient delivery of Government services through appropriate e-government initiatives and;
(iv) Sustainable management of the ICT industries in Kenya.

Competition

In support of these goals the continued restructuring of public utilities in communications will continue to enhance the conditions for competitive markets in the economy as a whole so as to encourage the flow of private capital.  Moreover, the Government recognizes that information and knowledge are structures on which markets operate efficiently and without which markets may fail.

The Government has also been informed by the experiences of other nations.  In this respect, the sequencing of reform is of essence such that the benefits from increased employment opportunities are achieved.  The Government in this regard recognizes that emphasizing ownership at the expense of performance can be a costly mistake.  Therefore, the policy choices in the Information and Communications sectors will be also guided by the following principles:
(1) Competition Before Privatization and;
(2) Strengthening of regulation to prevent abuses of monopoly power and to eliminate any type of anticompetitive behaviors by market participants.

As detailed in the Economic Survey for 2005, in all private sector industries reporting changes in formal wage employment, transport and communications showed the largest increase of 11,500 jobs (23.4%).  The Economic Survey also reports that in the main, these increases in employment come from service type – Small & Medium Enterprises that quite clearly exist in an extraordinarily competitive environment.  This shows that the fundamental reforms undertaken to encourage competition in the ICT related industries are beginning to yield fruit and ought to be sustained such that the stated aims of the economic recovery strategy are achieved.

Privatization

There are components of the Telkom Kenya Limited that do not easily yield to effective competition.  These facilities are also critical to achieving the Government’s objective of universal access.  The Government is already considering certain options for enhancing facilities based competition that include:
(1) The creation of a universal access fund available to all facilities based competitors and;

(2) Broadband over power lines or power line communications such that the Kenya Power & Lighting Company becomes a competitor of equal size to the Telkom Kenya Limited in order to support universal access and;
(3) An extended role for the Postal Corporation of Kenya in the adjacent telecommunications market through 1206 service outlets – also in pursuit of enhanced access to ICT services;
(4) An enhanced role for the Communications Commission of Kenya in regulating interconnection arrangements in facilities.
The specific strategies, for enhancing competition in facilities will be implemented by the Communications Commission of Kenya as part of the duties outlined for the regulator by section 23 of the Kenya Communications Act.
All options for privatization of the Telkom Kenya Limited will be viewed in relation to the stated policy objectives in the economic recovery strategy of creating employment and wealth for the people of Kenya.  To these ends, the Government is awaiting the results of a consultant’s report at which point all the available (and credible) alternatives for privatization of the corporation will be considered in their totality.

The Kenya Broadcasting Corporation will be restructured to meet its obligations as the public broadcaster for reasons of universal service.
Industry Governance
A National ICT Committee will be constituted to advise the Minister from time to time on matters of policy and industry governance.  The committee will be composed as follows:

(a) The Permanent Secretary responsible for Information and Communications

(b) The Permanent Secretary responsible for e-governance

(c) The Director General of the CCK

(d) A representative of the Kenya Private Sector Alliance

(e) A representative of civil society organizations
(f) Two other individuals nominated by the Minister from the public at large for their knowledge and experience in matters of public policy choices in ICT.

Legislation and regulation
To enhance the accountability of the regulator to the public, the Communications Commission of Kenya will pay due regard to the transparency of regulation of the ICT industries by ensuring that:
a. Interested parties have sufficient opportunity to be heard by the Board of the Commission or any sub- committee that the Board may construct and;

b. The Board has opportunity to receive expert or other testimony from the public and;
c. Written rulings with reasons on any matter before the Board  are published in the Kenya Gazette in a timely fashion and;

d. That the regulations which govern public proceedings of the Board are construed and constructed in the broad public interest.
The Government is cognizant of the fact that the Kenya Communications Act 1998 already provides for the CCK to determine its own procedure under section 8.  The generality of these policy provisions should therefore be viewed with respect to section 5 (4) (a) and section 27 (1) of the Kenya Communications Act.  The Government will also forward legislation to the effect that the Communications Appeals Tribunal shall follow the same rules of procedure as the Board of the Commission in regard to the public interest.

The Government also recognizes that there are several aspects and articles of law that need to be “modernized” such that the ICT industries in Kenya fall in line with current domestic and global developments.  These include, but are not limited to, laws on Intellectual Property Rights, the Evidence Act and the Criminal Procedure Act.  The Government commits to acting with speed such that the laws of Kenya are in line with the objectives of policy as outlined in this Sessional Paper.
As regards the Broadcast industries, the Government will forward legislation in short order such that:

(1) These media augment competition in the ICT industries and;

(2) Professional Standards are enhanced.  In this regard the Government endorses the precepts of Chapter 9 in the technical reference that accompanies this Sessional Paper;
(3) The Communications Commission of Kenya will have the duty to issue broadcast licenses, allocate the available broadcasting spectrum, control anticompetitive behavior and resolve disputes.  The Commission will also charge license and spectrum fees and impose fines in case there are violations of the law or regulations.
(4) Content regulation is credibly enforced in regard to promoting domestic industry, morality in advertising and eliminating gender discrimination.
E-governance
The Government has established a Directorate of E-governance under the Office of the President.  This position underlines the importance attached to this initiative.  The directorate is expected to enhance the efficient delivery of ICT enabled services to the public.  The directorate is also expected to reduce the cost of procurement of ICT’s government services by deploying standards for open source and other types of software and hardware.
Expected Rates of Growth in Employment & Incomes
It is expected that implementation of this Policy will result in the formation of at least 17,000 formal sector jobs per annum in the ICT industries for the next five years.  Including the multiplier effects (which are in the region of 1:3), the Government forecasts increases in employment of about 51,000 a year generated from ICT industries.  The wage rates in ICT enabled industries are relatively high averaging shs.535,000 per annum.  This will yield employment incomes of shs.9.5 billion per annum, resulting in a considerable improvement in the quality of living for a large number of Kenyans.
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