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1.0 SESSION 1
1.1 TELECOM AND RELATED ISSUES

Muriuki Mureithi of Summit Strategies facilitated this session and asked participants to think through the yet to be published ICT Bill.

He sought to know whether the ICT bill would build the future that Kenyans wanted.

Muriuki gave an analytical overview of the current ICT Bill and its precursor -the Kenya Communications Act of 1998(KCA 98).

He further pointed out that Kenya Information &Communication Bill 2006 (KI&C 2006) though an improvement of the KCA 1998; it still retained most of the KCA 98 content.

Notable inclusions in the KI&C Bill 2006 included articles covering the Communications Commission of Kenya (CCK), broadcasting, IT, Telecommunications, Radio communications, Content Advisory council.

Additional bodies catered for in the Bill include: Content advisory council, and the Universal Access Fund. 

Muriuki further noted weaknesses in the Bill that failed to address pertinent issues such as powers of the CCK’s Director-General and their appointment; composition and selection of CCK’s board members ;object and purpose of the bill as well as conspicuously absent ideas on how to develop human resources.

Muriuki emphasised the need to fine-tune the KI&C 2006 Bill to make it better.

1.2 PLENARY REACTIONS

Reacting to the presentation, some participants were of the opinion the ICT Bill was short on encouragement and followed a regulative approach. 

Some argued that the Bill stifled innovation, which requires facilitative capacity yet the Bill had remnant of an isolationist approach towards the private sector. Participants argued that Bill’s central theme has to be innovation and national development not just promotion. 

A participant described Section 50 of the bill as a hindrance to innovation and national development since it outlaws interference with the mobile telephony system.

However Ogutu from Safaricom defended the provisions of Sec 67 and 50(?) saying that mobile operators invested in an equipment to deter the sale of mobile phones in the black market. He said the provisions of sec 50 and 67 need to be in the bill so as to make it difficult for people to steal mobile phones.

Other participants noted that the KI&C 2006 was just KCA 98 with minor amendments. Although it takes us a step ahead there was need to recognise and appreciate its good intentions. 

Participants further said that KI&C Bill 2006 needs to be reviewed so as to address the composition of the CCK’s board. So far the bill does not indicate the boards tenure and this is bound to affect continuity. It was recommended that board members should have different tenures for the sake of continuity. 

As such the bill should address CCK’s Director-General’s security tenure as well as defining the functions and role of the deputy Director-General to avoid conflicts between the two offices.

Wairigia Bowman pointed that the KI&C Bill has not addressed collocation issues in telecom sector. However Muriuki Mureithi said that ICTs operate within an environment that is regulated by the government through an Act of Parliament. Collocations come under a framework and hence we should think of ways opeartionalising these issues into the Act.

Participants were of the opinion that there should be some form of control so that certain infrastructures (e.g. transmission masts, fibre networks) should be shared by competing groups. These are regulatory issues that CCK should look into hence the need to capture them in the Bill.

Clare Ruto of Celtel was of the opinion that bill should address regulation and not operational issues. The Bill should be broad.

She also took issue with the Section of the bill that spelt out the establishment of a Universal Service fund as a loaning body. She said it was not feasible to contribute to a fund and borrow from it and hence the particular section should be addressed.

Ruto said that the provision in the bill allowing CCK to modify licenses at any point in time should be looked into. She expressed concerns that the bill doesn’t address transparency and accountability issues especially as pertains to CCK’s expenditure in regard to the license fees it collects from the different operators. In this case KI&C 2006 should specify what happens to the licence fee and this should be embedded in the Bill.

1.3 PS’s BITANGE NDEMO ADDRESS

The Permanent Secretary in the Ministry of Information, Communication and technology, Dr Bitange Ndemo, said joint initiatives between stakeholders in the ICT sector and the government have begun to bear fruits in the sector.

He said that the government in this year’s budget had abolished VAT on computer accessories and also set aside funds to develop the country’s human resource base in the ICT sector. 

Bitange revealed that his ministry has initiated monthly discussions between the government and players in the ICT sector. He called for regular attendance of such meetings to maximise on government’s goodwill to move forward the ICT sector.

He also said that the government was keen to see the growth of broadband wireless in rural areas within two years adding that universal access issues in rural areas need to be fast tracked to spur development. 

Bitange reiterated the government’s commitment towards improving teledensity in rural areas and as such the government was working on a master plan to help move forward ICT issues in the country. He said his ministry was in the process of developing an ICT Authority to market the country’s potential in ICT.

The PS called on the participants to suggest ideas that would improve KI&C Bill 2006. He also asked them to focus on other relevant bills as well e.g. media bill, Freedom of Information Bill that might be tabled in the parliament. 

1.4 REACTIONS TO PS’s ADDRESS

Edith Adero of IDRC called on the PS to review the provision that the Universal Service Fund would be used as a loan to the various operators. She said CCK shouldn’t manage the fund adding that the fund shouldn’t limit itself to operators only but should be used to encourage community driven networks. 

She argued that contributors to the fund should be given grants and not loans. The loan model she said might kill the Universal Access fund and the country should instead try using the reverse model .The fund should be used for other purposes as well and should not only involve operators.

In response the PS said that the government has waived fees for anyone wishing to set up ISPs in rural areas. He also said that Universal Access Fund would be reviewed to address issues raised by participants at the workshop.

The PS said he was trying to convince CCK to use the Universal service funds to repair infrastructure especially in rural areas. 

He noted that telecom operators discriminate against rural areas and as such funds from CCK will be used to support ISPs in such areas.

Edith Adero reminded the PS that KI&C 2006 has not addressed matters pertaining to consumer rights and protection. She added that the Bill should continue to encourage competition e.g. provision of fibre optics; allow Celtel and Safaricom to share facilities and encourage establishment of mobile virtual network operators.

The PS in response revealed that Telkom Kenya would launch its fibre link in July. He added that the government supported and would continue to encourage competition in the telecom sector and would not interfere with private enterprises. He further said that the government was making steps towards providing subsidies to investors to spur development in the ICT sector. Consequently the government has provided 100 hectares of land to encourage people wishing to invest in multimedia. He pointed out that this year’s budget   recognised outsourcing as way of encouraging foreign investments.

Recognising the potential in rural areas, the PS said that the government has allowed the establishment of community radios and their licensing has been simplified. 

Claire Ruto questioned the use of universal access (service) fund in opening up the rural areas saying that examples in neighbouring countries have proved otherwise so far. 

In this regard the PS said that Universal Access funds should be used to connect schools and spur innovations in rural areas. Use the funds should be largely limited to the provision of access. He clarified that accessibility in this case meant access to schools and colleges. For the idea to work, he said, there was need to create users first so that entrepreneurs could find a ready market. Access would then take the model of free primary education. 

George from Innovative technologies expressed concern that the government was not supporting local industries providing ICT services.

In response the PS observed that companies prefer off the- shelve software to local ICT solutions and services. However he revealed that government was about to start digitalising certain ministries and in the process it would make use of local programmers to make templates for data collection then move to more advanced reports using local programmers.

2.0 SESSION 2

2.1 INTERNET AND INFORMATION TECHNOLOGY

John Walubengo facilitated this session and gave a global overview of ICTs and ACTs governing them across the world. These included UN conventions on IT, European Union convention and case studies. 

He also gave an analysis of Kenya’s legislation touching on IT drawing comparisons from the Kenya Telecom Act, KI&C 2006 draft bill, and the 

draft Freedom of information Act.

He observed that the draft KI&C 2006 Bill has to address key issues such as 

Legal recognition of electronic messages and e-signatures, dealing with cyber crime, corporate liability in e-criminal acts as well as intellectual, property and copyright infringements among others.

2.2 PLENARY REACTIONS/COMMENTS

Victor Kyalo clarified that one does not have to go through the government to register a domain name but it is the licensing of registers that takes a longer process. He also observed that Communications Act protects the privacy of consumers. 

Participants were of the opinion that the bill is not technologically neutral e.g. CDMA should not be restricted on mobile devices alone since there are other devices that need similar r protection.

The clause in the bill tat restricts tampering with mobile phones was roundly criticised as participants argued that applications keep on changing and there could be other applications that one may need to develop hence the need to occasionally tamper with the mobile phones.

It was explained that each phone has a unique identity that should not be interfered with so as to make it difficult to sell stolen phones in the black market. 

Paul Muinde was of the idea that the clause should just not talk of mobile phones alone but also mark specific addresses of the user.

He further said that there should be periodic checks on whatever is transmitted by ISPs to ensure they store data for security reasons.

Kihanya pointed out that the bill is not clear since one cannot be liable for prosecution for interfering with company operations. He said Section d. 78 is very broad and needs to be look into so that it may not stifle entrepreneurship. 

Some participants wondered why the role of the Computer Society of Kenya (CSK) was not captured in the bill. Just like lawyers have a professional body that deals with professional matters (LSK), there was need for a professional body to address ICT issues hence the need to legally recognise and strengthen the Computer Society of Kenya. 

Kihanya noted that CSK was an association of professional to protect the profession and as such there is need to have a body that enforces standards in the ICT sector.  It was appreciated that the ICT sector draws its membership from diverse professions hence the need to come up with a more representative body than CSK that would tap into all these professions.

Participants observed that it is important to identify people’s needs in regard to ICTs. This calls for an operation and solution framework that should ideally be captured in the bill. They argued that the bill gives good objectives but offers very little in terms of an appropriate roadmap to achieve the objectives. 

Participants further noted that the government has to facilitate e-government even if few people were using it. 

E-commerce should be regulated to protect consumers especially those using credit cards. At the moment, it was observed that transactions involving credit cards are not covered by the trade Act .The bill should thus address this area so as to encourage more to participate in e-commerce. For instance the Kenya Revenue Authority would wish to encourage taxpayers to make electronic payment of domestic taxes so as to increase efficiency and minimise costs. 

However these efforts have been hampered by the absence of the necessary legislation and software (Paypla) in the country thus making e-commerce difficult. 

3.0 SESSION 3:

3.1 EDUCATION ISSUES

Victor Kyalo observed that KI&C 2006 Bill does nothing for the education sector.

His presentation gave an overview of the various policy documents that try to address ICT and the education sector.

He also observed that the bill doesn’t recognise libraries and archives while the content advisory council focused on broadcasting yet it could help build the capacity of institutions

3.2 PLENARY REACTION/COMMENTS

John Walubengo sought to know if it were possible to have a subsidy factored in the bill that would support educational institutions in establishing infrastructure links and Internet connectivity.

Victor Kyalo pointed out that there was need for a framework since no provisions exist to cater for the kind of interconnectivity to cater for educational institutions. He added that an education network shouldn’t be competing with other people but should rather dwell on education materials alone.

Participants revisited the question of consumer protection saying that there was need for a strong consumer body in the country.

Ogutu of Safaricom supported calls for a strong consumer protection body saying that there are benefits in having an organised consumer body that one can address. With such a body it would be easier to address issues and educate consumers. He said that Safaricom is not holding any money from its customers and could account for any money in its customer’s prepaid cards.

He said Safaricom is making a contribution through public social responsibility to support consumers.

Although he supported calls for a consumer protection body Kihanya…cautioned that it would be inappropriate to make provisions for a consumer organisation in the Bill. He added that having one organisation to represent the needs of consumers might stifle the address of certain issues in specific localities.

Marcel Werner of Kenya ICT Federation noted that although consumer/user representation was lacking in the country it is difficult to mobilise consumers to articulate their issues.

As such the regulator should be compelled to provide information on matters pertaining to consumer protection by regularly revealing contents of the operators’ license obligations publicly. 

Kihanya…suggested the KI&C 2006 should make provision for classification of licences to cater for community-based organisations. He argued that this would make it easier for them to cater for specific needs.

Participants recognised that community networks are important in increasing teledensity and thus they should be catered for in the Bill. Open access networks should also be catered for in the Bill.

4.0 SESSION 4

4.1 SOCIAL DIMENSIONS IN ICTS

The facilitator Dorcas Muthoni explained that certain critical issues needed to be teased out of the Bill to make it more relevant to the country. For instance she pointed out that participants ought to examine how the bill among other issues addresses itself to universal access; multilingualism; competition policies; liberalization; privatisation and regulations.

She was of the opinion that the bill ought to address matters pertaining to cultural diversity and preservation of national heritage; education and human capacity; poverty reduction/wealth creation; empowerment through digital inclusion of children, women, youth and provision of better services.

She said KI&C 2006 ought to have provided frameworks in terms of judging success in achieving an ICT driven society.

Noting that the bill says nothing on how to use ICTs to promote and protect local languages Muthoni was of the opinion that the bill has to protect the source of Kenya’s identity.

She said the Bill should lay down frameworks and a clear strategy that would capture local content, local knowledge and wisdom. 

4.2 PLENARY REACTIONS/COMMENTS

Muriuki Mureithi observed that according to UNESCO by 2050 only 8 languages will exist in the world and very few of them would be African hence the urgent need to protect our indigenous languages.

John Walubengo wondered what would ideally stop people operating legitimate businesses such as cyber cafes from allowing lurid contents such as pornography in the business premises noting that they have no control over what their customers are watching.

Dorcas in response said there is need for a framework within which such content can be checked. Profit making, she said, is not a good enough reason for supporting pornography in cyber cafes. 

She proposed the need to categorise licenses that would rate content accessible in cyber cafés. This way consumer would know which places to avoid.

She further said there was need to encourage appropriate local content in the media, content that can shape people well

Participants supported calls for appropriate local content and the need to protect children from harmful content. They observed that manufacturers are packaging products for children without necessarily caring about the effects on children. They proposed provisions within the bill that would compel the media to protect children by selecting appropriate content. 

It was also suggested that KI&C 2006 Bill should have clauses that would hold parents accountable when it comes to protecting children from harmful effects of the Internet and the media at large.

It was also suggested that the bill should create linkages with Youth Ministry to find and support ways of through which the youth could exploit ICTs and empower themselves financially. Consequently the bill needs to be amended to make it compatible with other existing bills.

Participants were of the opinion that the Bill should have provisions that would compel ISPs to rate the content they give out.

There were suggestions that the content advisory council proposed in the bill should inform the public on pertinent issues affecting the society. This could be done by posting such issues on a website to help in lobbying and advocacy purposes.

However Muriuki pointed out that drafters of the Bill didn’t have the Internet in mind and thus the content advisory council envisages to monitor who’s saying what at any given time. He wondered whether the content advisory council would monitor web casts as well.

Dorcas pointed out that the public has a right to access content held by government and other institutions more easily hence the need for frameworks to assist the public.

It was also suggested that the concept of telecommuting and teleworking should be incorporated in the bill to reflect the changing times of the working environment.

5.0 WAY FORWARD

5.1 Capturing process of the Bill

The following suggestions were made as the best possible ways of capturing the process:

· Each sector (media, academia, civil society…) should have a representation of one or two people in a committee to fine-tune recommendations that would improve KI&C 2006 bill. 

· Facilitators at the workshop should be incorporated in the committee so as further share their ideas and recommendations.

· More people among workshop participants should be included in the team to put together the recommendations

· Wairigia volunteered to look at some of the clauses and make recommendations. Engineer Njoroge, Christine, (the gentleman from KRA…please insert his full names) were incorporated into the team to work on the recommendations.

· Any other comments should be sent to Kictanet’s specific mailing lists 

5.2 PROCESS

The committee will use document from the Ministry of Information, Communications and Technology to avoid confusion.

5.3 TIME FRAME

Immediately

5.4 NATIONAL WORKSHOP

Two suggestions were made as to the appropriate date for the national workshop. These included:

· Immediately the AG publishes the Bill.

· Before the Bill goes to the AG for publishing.

Participants agreed on the need to have convergence of comments in possession of the PS who had agreed to share them with KICTANET.

It was agreed that it would be appropriate for the government through the Ministry of Information, Communications and Technology to own the process of actualising the national workshop. Consequently participants suggested that the Ministry should be allowed to set the appropriate date, preferably towards the end of July.

The national conference should be seen as a convergence of minds that would assist the Ministry to strengthen the KI&C 2006 Bill.

There were suggestions that the ministry should be encouraged to withdraw the bill from the AG’s office before publication to incorporate new suggestions and recommendations. However participants noted that recommendations could still be made even well after the AG has published the bill.

Finally participants agreed that the committee drafting the recommendations should finalise its work in the shortest time possible. Towards this end Muriuki Mureithi promised to consult members of the selected committees to set dates for the meetings.

� See Muriuki Mureithi’s workshop presentation 


� See John Walubengo’s presentation for more details


� See Victor Kyalo’s presentation


� See Dorcas Muthoni’s presentation
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