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THE INDEPENDENT COMMUNICATIONS COMMISSION OF
KENYA BILL, 2010

A Bill for

AN ACT of Parliament To provide for the establishment of the Independent
Communications Commission of Kenya; to provide for the dissolution of the
Communications Commission of Kenya; to transfer the functions of the
Communications Commission of Kenya to the Independent
Communications Commission of Kenya; to amend the Media Act 2007,The
Information and Communications Act, 1998 and to provide for matters
connected therewith.

PREAMBLE
Recognizing that technological advancements has resulted ifn#he-convergence in

the fields of broadcasting, information technology and telecommunications, are

with-us-dueto-technologiealadvancements;

Acknowledging that the establishment of an.independent body to regulate the airwaves [Formatted: Right: -0.31"

and other forms of signal distribution/breadeastng—and-telecommunteations-is required
in compliance with the Constitution of Kenya,2010.

ENACTED by Patliament of Kenya, as follows —

PARTEHAPTER 1
INTRODUCTORY PROVISIONS
1.Definitions
1. In’this Act, unless the context indicates otherwise, any word or
expression defined in the Information and Communications Act,1998 has
the meaning assigned to it in the Act and:

"Commission" means the Independent Communications Commission of
Kenya established by section 3;

"effective date" means the date determined as such by the Minister by
notice in the Gagette,

"former Commission" means the Communications Commission of Kenya
established under section 3 of the Information and Communications Act;
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"family member", in relation to any person, means his or her parent, child
or spouse, and includes a person living with that person as if they were
martied to each othert;

"Minister" means the Minister for the time being in charge of Information
and Communications;

"Consolidated Fund" means the Fund referred to in section 213 of the

Constitution
"prescribe" means prescribe by regulation;

"President" means the President of the Republic;

"Information and Communications Act" means the Information and

Communications Act, 1998 (Act No. 2:0f 1998);

"This Act" includes any regulation made under the Information and

Communications Act;

2. Object of 2. The object of this Act is\to establish an independent Commission which s

Act £O-i-

| (@) is. independent of control by government, political
commercial interests;

| (b) reflects the interests of all sections of the society; <

| (c) sets media standards and regulate and monitor compli
with those standards as required by section 34 of
Constitution

| (d) regulate tefecommunications in the public interest; and

| (e) Achieve the objects contemplated in the Act. «

| PARTCHAPTER II
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3.
| Establishmen 3. (1) There is hereby established a—juristie—person—to—beknownas—the
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t of Independent Communications Commission of Kenya.

Independent  (2) The Commission shall be a body corporate with perpetual succes| Formatted: Font: (Default) Garamond, Font

Communicati and 2 common seal and shall in its corporate name, be capable of :- | color: Black
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acquiring, holding, charging and disposing of movable and

immovable property; and

-

(c) doing or performing all such other things or acts for the proper
discharge of its functions under this Act.

2y(3) The Commission acts through the Chaitman as contemplate
section 5.

3y(4) The Commission is independent, vand subject only to
Constitution and the law, and must be“impartial and must petrforn
functions without fear, favour ot prejudice.

“4y(5) The Commission must funetion without any political or comme
interference.

4. Functions of N "

Commission
4.(1) The Commission —
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(a) must perform the duties imposed upon the former Commission b{ Formatted: Font: 9 pt

under the Act;

(b) may.exercise and continue the exercise of the powers conferred u
the former Commission by or under the Act;

(c) subject to seettonr2-and-CHAPTER 4, Part 2 -of the Constitution, 1
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act in a manner that is consistent with the obligations of the Repy
under any applicable international agreement.

(2) The Commission is subject to the Public Finance Management
1999 (Act No. 1 of 1999).

5. Constitution of
and appointment

of Commissioners . . ;

lots-to the President on the recommendation of the Public Ser

Commission CommissionNattenat-Assembly according to the following principles;
aamely

a) The Minister in consultation with the Public Service Commission s
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within seven dayvs of the commencement of this Act, by notice in~-

/| Formatted

Gazette declare vacancies in the Commission and request | color: Black

applications.

Py

(b)

An aDDlicazion under subsection (a) shall be forwarded to the Py

: Font: (Default) Garamond, Font J
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Service Commission within fourteen days of the notice and. may color: Black

made by any —

A
qualified person; or

(i)

erson, organization or

nomination of any qualified person;

The Public Service Commission shall consider the a

interview and shortlist at least two pérsons qualified for appointmer]

ointment as memb|

chairperson and nine persons whoqualifv for4a

<

The President shally within seven davs, bv notice!in

Hyd)

Formatted: Font: (Default) Garamond, Font }

Formatted: Justified, Numbered + Level: 1 +
Numbering Style: a, b, ¢, ... + Startat: 1 +
Alignment: Left + Aligned at: 0" + Tab after:
0.25" + Indent at: 0.25", Don't hyphenate,
Tab stops: 1", Left

Formatted: Font: (Default) Garamond, Font
color: Black

|

-| Numbering Style: i, ii, iii, ... + Start at: 1 +

Formatted: Numbered + Level: 1 +

Alignment: Left + Aligned at: 0.5" + Indent
at: 0.75", Hyphenate

Formatted: Indent: Left: 0.75", No bullets or
numbering, Hyphenate

|

Gazette, appoint the chaifperson and members approved and forwat

by the Public Service” Commission.partieipation—by—the—publie—in

-«

#(2)In"the absence of the chairperson, the remaining Commissioners

from their number elect an acting chairperson, who, while he or sh

acts, may perform all the functions of the chairperson.
b:(3)  Persons appointed to the Commission must be persons who-——

{2)(a) are committed to fairness, freedom of expressionsy open

and accountability on the part of those entrusted with| Formatted: No bullets or numbering

governance of a public service; and
3y(b) when viewed collectively—

(i) are representative of a broad cross section of
population of the Republic; and
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| 6.Disqualification

b:(ii) _ possess suitable qualifications, expertise and experi Formatted: Numbered + Level: 2 +

in the fields of, amongst others, broadcasting

telecommunications
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frequeney—speetrumband—planning,—law, matketnsg,

journalismmedia,  entertainment—edueation

and

economics, business—practice—and—finanee—or any other

related expertise or qualifications.

(4) A Commissioner appointed under this section shallmust, before he or
she begins to perform his or her functions, take an oathiof-affirm that he or

she—

6. (1) A person may not be appointed as a Commissioner if he or she—

E(a) is committed to fairness, freedom of express

2:(b) will uphold and. protectthe Constitution and

@)
()

©

@

©

®

©
)

openness and accountability; and

laws of the Republic, including this and other Acts.

is not a.citizen of the Republic; <

is a public servant or the holder of any other remuner
positionunder the State;

is a.member of Parliament, any previneial-county legislaty
Jocal authority or any mranieipal-Commissionstate official

is an office-bearer or employee of any party, movemen
organization of a party political nature:

or his or her family member has a direct or indireet finat

interest in the telecommunieations—or—broadeas
industrysector;
or his or her business partner or associate holds an offid
or with, or is employed by, any person or body, whe
corporate or unincorporated, which has an intg
contemplated in paragraph (f);

is an un-discharged bankrupt; “«

has been declared by a court to be mentally ill or disordet
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has at any time been convicted, whether in the Republi
elsewhere, of—

theft, fraud, forgery or uttering a forged document, pet;j
an offence in terms of the Anti-Corruption and Econ
Crimes Act, 2003 (Act No. 94 of 2003), or any other off
involving dishonesty; or

| )
| 0)

an offence under this Act or the underlying statutes;

has been sentenced to a period of imprisonment of not
than one year without the option of a fine; or

| (m) has at any time been removed fromian office of trust
account of misconduct.

(2) A person who is subject to a'disqualification contemplated in subsec
(1) (b) to (i) may be nominated foriappointment as a Commissionet|
but may only be appointed if at.the time of such appointment he or
is no longer subjectto.that disqualification

| 7. Terms of office

7. (1) The chairperson holds office for a period of five years as from
date of his orther appointment

| (2) the other Commissioners hold office for a period of four years as
the dateof their appointment

| (3) \A’Commissioner may at any time, upon written notice tendered to
President, resign from office.
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| (4) Despite subsections (1) and (2), the Commissioner remain in office
expiry of their term of office until the commencement of the ter
office of their successors, but the extended term of office may

exceed 45 days

| (5) A Commissioner may at the end of his or her term of<offic
reappointed in terms of section 5 for one additional term.

| (6) Every Commissioner serves in a full-time capacity to the exclusio

any other remunerative employment, occupation or office which is li

to—
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| @

| o)

8. Removal from
office

8. (1) Subject to subsection (2), a Commissioner may.be removed f|
| office on account of—

| @

| )

| d

| ©

O

interfere with the exercise by any such Commissioner o
ot her functions in terms of this Act or other law; or

create a conflict of interests between such employ
occupation or office and his or her office as Commissio
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a serious violation of the Constitation or any other law
including a contravention of Chaptet.Six/of the Constitut

gross misconduct, whether in'the performance of the
membet’s or office holdet’s functions ot otherwise inabil
to perform the duties of his or her office efficiently;

absence from three consecutive meetings of the Commis
without the petmission of the Commission , except on g
cause shown,;

physical or mental incapacity to perform the functions of]
office;

incompetence; or <
Bankruptcy «
a contravention of section 7(6); “«

failure to disclose an interest in terms of section 42(2)(
voting or attendance at, or participation in, proceedin;
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the Commission while having an interest contemplate
section 12(1); or

his or her becoming disqualified as contemplated+in sec

6(1).
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9. Vacancies
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9. (1) A vacancy in the Commission occurs if a Commissioner —
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| (a) becomes subject to a disqualification referred to in section+6;

| (b) tenders his or her resignation as contemplated in section 7(3)
the resignation takes effect;

| (c) is removed from office in terms of section 8; “
| (d) dies; or <

| (e) becomes permanently incapable of doing his or hetwork. <

| (2) (a) Where a vacancy has arisen as contemplated in| subsection (1),
procedure contemplated in section 5 applies.

| J10.Remuneration

| 10. The Cehairperson' and other Commissioners srast—shall be paid
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13. Validity of
proceedings

J14. Staff to the

subsection (2) o, subject to that subsection, if he or she is present at

the

place where a meeting of the Commission is held or in any manner
participates in the proceedings of the Commission , the relevant

proceedings of the Commission shall be null and void.

(4) A CommissionerJert is guilty of an offence and liable on convietion
fine not exceeding Kshs24,000,000R256-666 or to imprisonment f|
period not exceeding five years, or to both such fine and imprisonm
if he or she—

(a) contravenes subsection (1); or .

(b) fails to disclose any interest or fails'to leave the meeting
hearing as required by subsection (2).

13. Subject to section 12, a decision takenby the Commission or a
performed under that decision is'not.invalid merely by reason of—

(a) any irregularity in.the appointment of a Commissioner;
(b) a vacancy in the Commission ; or «

(c) the'fact'thatany person not entitled to sit as a Commissione
as such at the time when the decision was taken provided
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the performance of its functions.
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17. Standing and
special
committees

the annual report of the Commission ; “«
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19. Transfer of
staff

S)
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20. Transfer of
rights, liabilities,
obligations

21. Legal
proceedings

| 22. Legality of acts

23.
Amendments

Commission must contribute to the pension fund in respect of that
person to the same extent as an employer is required in terms of the
laws and rules regulating that pension fund to contribute in respect of
an employee who is a member of that fund.

20. (1) All assets, rights, liabilities and obligations which, immediately [Formatted: Font: 9 pt

before the effective date, vest in the former Commission pass to'the
Commission on that date.

(2) The registrar of deeds must make the necessary entties or endorsements
for the transfer of any property in terms of subsection (1), andmo transfer
fee, office fee or other charge is payable in respect of that entry or
endorsement.

(3) All licences issued, rights granted and undertakings given by the former
Commission by or under the underlying'statutes shall be deemed to sustbe
regarded-to have been issued, granted or given'by the Commission.
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3) The Commission is the legal successor of the former Commission in the
event of any conflict between the provisions of this Act and any other prior
law relating to the regulation of broadcasting and telecommunications, the
provisions of this Act prevail.

23. The Several written laws specified in the First Column of the sixth-First
Sschedule are amended, in the provisions thereof specified in the Second
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to Statute
Law

First Column

column, in the manner respectively specified in the Third Column.

FIRST SCHEDULE

LAWS AMENDED OR REPEALED

Second Column

Year of law
Number
1998, Act Number 2

and

18

Third Column
Extent of Amendment of Repeal

(1) The amendmentof section. 1 by the
substitution

for the definitions of the following

definitions, respectively:

(a) " Commission” means the Independent
Communications Commission of Kenya
¢stablished by section 3 of the Independent

Communications Commission of Kenya Act,

2010;";

(b) " 'chairperson' means the chairperson
appointed

under section 5(12) of thisetndependent

AfrieaAet

2000

>

<

(c) Substitution of the word " Board?” with
“Commission”

(d) " Commissionet” means any <
Commissioner appointed

under section 5(1) of this edndependent

: S 2 e - A

(2) The repeal of section 3(1) “
(3) The repeal of section 6. “
(4) The repeal of section 8. “
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The Independent Communications Commission of Kenya Bill, 2010

(5) The repeal of section 9. “
(6) The repeal of section 10. “
(7) The repeal of section 11. “
(8) The repeal of section 12. “
(9) The repeal of section 13. .
(10) The repeal of section ..u.4w «
(11) The repeal of section ......... «
(12) The repeal'of section ...... “
(13) The repeal of section 46S «
(14):The Fitst Schedule “
Media Act, 2007 (15) The Repeal «

MEMORANDUM OF OBJECTS AND REASONS

The principal object of the Bill-is to provide fore the establishment of an
Independent Communication Commission to carry out the functions under the
Information and Communications Act, 1998 and in keeping with the requirements
of the Constitution of Kenya.

The Bill/is borne of the realization that any law that is inconsistent with the
Constitution is null and void to the extent of the inconsistency

Part I of the Bill contains preliminary provisions.

Part IT contains provisions on the establishment of the Independent
Communications Commission of Kenya and appointment of Commissioners, their
disqualification, Terms of office, Removal from offices, Vacancies and

Remuneration

The part further provides for Meetings of the Commission, resolution of sittings at
meetings in case of Conflicting interests, Validity of proceedings
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The Independent Communications Commission of Kenya Bill, 2010

It also provides for the Staff and Financing of and accounting by Commission
including reporting mechanisms in the Annual report

Part III contains provisions on the setting up of standing and other
CotmmittreesCommittees of the Commission.

Part IV contains provisions on transitional issues in relation to staff;—assets, assets,
liabilities, proceedings, licences amongst others in relation to the Commission and
the former Commission.

Part V contains powers and remedies of the Commission in relation towiolation of
data protection principles and provides for damages that may be awarded.
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The enactment of this Bill will not oceasion-additional expenditure of public funds.

Dated the ... o

SAMUEL POGHISIO,
Minister of Information and Communications.
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