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	This report contains the discussions by various telecommunications sector stakeholders on the proposals for the review of the International Telecommunications Regulations (ITRs) which shall be undertaken at the World Conference on International Telecommunications 2012 (WCIT-12) to be held in Dubai, United Arab Emirates, from 3rd to 14th December 2012.


EXECUTIVE SUMMARY
International Telecommunications Regulations (ITRs) is an international treaty which defines the general principles for the provision and operation of international telecommunications services. The current ITRs were adopted in the World Administrative Telegraph and Telephone Conference (WATTC) held in Melbourne, 1988. The ITRs came into force on 1st July 1990. The ITRs have not been revised since then despite the fast-evolving nature of the telecommunications sector and ICTs in general. As a result, the services and technologies applied in the telecommunications sector internationally have significantly transcended the regulatory framework.  The ITU Member States, in several engagements at the international plane, thus resolved to have the ITRs reviewed to synchronize the treaty with the ICT regulatory and market trends. The review will be undertaken at the World Conference on International Telecommunications 2012 (WCIT 12) to be held in Dubai between 3rd and 14th December 2012.
The ITU resolved to organize the preparatory process through the various regions. The philosophy behind Regional Preparatory Group meetings was to facilitate preparation for the main Conference so that such regions can collate proposals that are common to them. Such regional preparatory processes would also facilitate inter-regional consultations. Africa, as an ITU Region, has held three preparatory meetings, which culminated in the development of the African Common Proposals (AfCPs).  Kenya, represented by CCK, has participated in all the three preparatory meetings.  The CCK and stakeholders have been working on the process through the National Preparatory Committee (NPC) for WCIT 12.
In view of the need to address the review from a multi-stakeholder perspective, CCK, on the 13th November 2012, held a half-day stakeholder conference whose aim was to collate the inputs of the stakeholders on the proposed Government of Kenya’s position (i.e. AfCPs)  for the WCIT-12. The conference was a follow up on an earlier call for input and comments on the AfCPs (to which Kenya subscribes) which was undertaken by the National Preparatory Committee under the auspices of CCK and Ministry of Information and Communications. The Committee had called for stakeholder input  during the preparations for the final Africa regional meeting held in Accra, Ghana. This report, therefore, reflects on the views and debates presented as a result of consultations with the stakeholders at and prior to the conference.

This report is organized into four main parts.  Part I gives the general background of the stakeholders conference. Part II covers speeches made during the official opening of the conference.  Part III dwells on the presentations made on various thematic issues in the ITRs. Part IV summarizes the deliberations of the plenary which, together with earlier stakeholder views, resulted in the proposals contained in a matrix annexed to the report.
TABLE OF CONTENTS
Executive Summary
2
Table of Contents
4
PART I
1. Introduction
5
PART II

2. Opening Remarks by the Chairperson, WCIT-12 National Preparatory Committee & Commission Secretary, CCK
7
3. Address by the Permanent Secretary, Ministry of Information and Communications
7
PART III

4. Committee Presentations on the ITRs
9
4.1 An Overview of the ITRs
10
4.2 Competition and Tariff Issues in the ITRs
12
4.3 Internet and Policy Issues
14
PART IV
5. Discussions
16
Annex I: MATRIX OF STAKEHOLDER PROPOSALS AND RESPONSES
17
Annex II: LIST OF PARTICIPANTS
33
PART I

1. INTRODUCTION
International Telecommunications Regulations (ITRs) is an international treaty which defines the general principles for the provision and operation of international telecommunications services. The current ITRs were adopted in the World Administrative Telegraph and Telephone Conference (WATTC) held in Melbourne, Australia, in 1988. The ITRs, however, came into force on 1st July 1990. The ITRs have not been revised since then despite the fast-evolving nature of the telecommunications sector and the ICTs. In this regard, the services and technologies applied in the telecommunications sector internationally, have significantly transcended the regulatory framework  

As a result of the foregoing, the need to review the ITRs has been justified at the transnational plane under the auspices of the International Telecommunications Union (ITU). In this regard, the ITU Member States, at various Plenipotentiary (PP) Conferences resolved that the ITRs needed to be review. The PP Conferences collectively leading this resolution began with the Conference held in Minneapolis in 1998, Marrakech in 2002, Antalya in 2006, and Guadalajara in 2010. At these meetings it was agreed to convene a Special Conference to review the ITRs (WCIT-12). A Special Working Group of the ITU Council was mandated to prepare for the Conference by considering contributions from Member States, Sector Members and interested parties. In addition the ITU Secretariat was asked to support the work of regional groups as they prepare for the Conference.  The idea behind Regional Preparatory Group meetings is to facilitate preparation for the main Conference so that such regions can collate proposals that are common to them. The regional preparatory meetings also facilitate inter-regional consultations. 

Africa, as an ITU Region, has held three preparatory meetings. The first preparatory meeting was held in Cairo from 14th to 17th November 2011, the second in Durban in May 2012 and the third in Accra Ghana from 25-26th September 2012.  These meetings culminated in the development of the African Common Proposals (AfCPs) which have been debated and largely agreed upon by Africa Member States. Kenya has participated in all the three preparatory meetings, mainly through representation by the Communications Commission of Kenya (CCK).
In view of the need to address the review from a multi stakeholder point of view, the CCK, on the 13th November 2012, held a half-day stakeholder conference whose aim was to collate the inputs of the stakeholders in order to consider the same in preparation of Kenya’s position for the WCIT-12. WCIT-12 is scheduled to take place in Dubai, UAE between 3rd and 14th December 2012.  The conference was a follow up on earlier call for comments and input on the African Common Proposals by the Commission on behalf of the WCIT-12 National Preparatory Committee. The said Committee had earlier on called for stakeholder’s views and comments during the preparations for the final Africa regional meeting held in Accra, Ghana.

The main objectives of the WCIT-12 stakeholders’ conference were to:
(a) Subject the AfCPs to a process of stakeholder consultations with a view to refining Kenya’s national position on the ITRs.
(b) Discuss comments/views of stakeholders on the proposed national positions to WCIT-12.   
PART II
2. OPENING REMARKS BY THE CHAIRPERSON, WCIT-12 NATIONAL PREPARATORY COMMITTEE
Mr. John Omo, the Commission Secretary and the Chairperson of the WCIT-12 National Preparatory Committee, welcomed all the participants to the conference. He gave a background on the ITRs and the need for their review to attune them to changes in the ICT landscape.  He outlined the various preparatory meetings held so far at the international and regional levels under the coordination of ITU and regional organizations. The African region had, for instance,  held three preparatory meetings for WCIT-12 under the coordination the African Telecommunications Union (ATU).  

He thanked stakeholders for turning out in good numbers despite the short notice, and challenged them to enrich the national positions through input and comment. 
The Chair of the WCIT-12 National Preparatory Committee (NPC) welcomed the Permanent Secretary, Ministry of Information and Communications, Dr. Bitange Ndemo, to deliver his keynote speech.

3. REMARKS BY THE PERMANENT SECRETARY, MINISTRY OF INFORMATION AND COMMUNICATIONS
The PS noted that WCIT-12 has elicited tremendous interest from the local ICT sector and other stakeholders. He noted that the interest of the stakeholders was justified given that the WCIT-12 is a treaty-making conference intended to review the ITRs and transform the way in which ICT business is operated locally and globally.   Dr. Ndemo further stated that the government is willing to engage stakeholders on the conference due to the fundamental role that ICT plays in the lives of our citizens. The PS also thanked the Communications Commission of Kenya (CCK) for hosting the stakeholders’ conference, and for participating actively in regional preparatory meetings for the historic conference on behalf of the Government. 

The PS further noted that, like any other treaty-making conference, the outcome of the World Conference on International Telecommunications 2012, shall be a product of global and regional negotiations.  As a result, he added, there shall be intense horse-trading between States and regions before and during the conference. In this regard, Dr. Ndemo noted that  Kenya has been coordinating its national position in consultation with other countries in the region like other countries globally. Kenya has been actively involved in the development of the African Common Proposals to WCIT-12, and Kenya’s proposed national position on the ITRs is in tandem with the agreed African position. He also emphasized that without the support of the African region, and indeed other regions of the world, Kenya’s national positions are unlikely to succeed at the conference. He cautioned the stakeholders that as they provide their input and comments on the proposed national positions, they should remain cognizant of the foregoing dynamics and the wider context of international treaty making.  

To emphasise on the dynamics, the PS stated that the politics and various competing interests revolving around WCIT-12 are emotive, and potentially divisive. Therefore, he advised the stakeholders that as they deliberate on a national position on the conference, they should do so without getting divided as a nation. He further stated that even where stakeholder positions are at variance, the stakeholders should put the interest of the country before everything else. The PS stated that the Government shall endeavour to accommodate the stakeholder input, in the spirit of concessions and consensus.  

In concluding his speech, the PS encouraged the industry to participate in the conference by sending representatives to Dubai. He noted that importance of such participation is to enable the industry as a stakeholder to appreciate, at a very early stage, the significant changes that the review of the ITRs shall offer. As a result, Dr. Ndemo emphasized the import of local participation by the private sector and civil society to enhance Kenya’s position to the WCIT and the need to go to the Conference as a team to enhance our leverage.

PART III
4. COMMITTEE PRESENTATIONS ON THE ITRS
The members of the National Preparatory Committee made presentations on the ITRs and various proposals thereon. The presentations were on an overview of the ITRs;, competition and tariff issues; and on Internet and public policy issues. The main highlights of the presentations  are summarized hereinafter. Each presentation was followed by preliminary questions and answers thereto. A comprehensive coverage of the concerns and proposals is contained in Annex I. 
4.1 AN OVERVIEW OF THE ITRS: DANIEL OBAM
The presentation covered the historical background of the ITRs and the justification for review. In this regard, it was noted that the current ITRs have been in place for 24 years. The presentation noted that during this period there has been significant evolution in the industry in terms of technologies and services hence the need to have a review undertaken. The extent of the review is what is in contention, with some countries insisting that the ITRs should remain as they are. Other countries have adopted a minimalist approach on the review while others want a total revision on account of the fast-evolving character of the sector. 
The presentation further highlighted the salient provisions covering legal and procedural aspects of the ITRs and proposed AfCPs on them. On Articles 1 and 2, Africa is of the view that the scope of the ITRs should be extended to incorporate emerging aspects of telecommunications such as security of international telecommunication services.  Africa has made several proposals concerning Article 5 on Safety of Life and Priority of Telecommunications which appreciate the need for flexibility in international telecommunications during emergencies.  In addition, On Article 8, Africa has  proposed the procedure for disseminating information by Member States and the ITU Secretary General, mainly introducing the requirement for national authorization of information transmitted by operating agencies (mainly industry) to the ITU. Moreover, 
Article 9 on Special Arrangements provides for the authority of Member States and operating agencies (subject to national approval) to enter into special arrangements for the establishment, operation and use of telecommunication networks, systems and services, and prohibiting such arrangements from causing technical or financial harm to other bodies or governments not party to the arrangements. In concluding his discussion of the salient priovisions in this regard, Mr. Obam noted that Article 10 on Final provisions lays down a clarified procedure for ratification and entry into force of the ITRs.

The presentation relayed the importance of the proposals on legal and procedural aspects of the ITRs in Africa noting that the proposals seek to clarify the scope of the ITRs to include emerging concerns in telecommunications regulation including issues of security and integrity, safety and the Internet. The presentation further noted that the proposals are important to Kenya in clarifying the ITU procedures on information flow, the establishment of authority and limitations on arrangements entered into between Member States and Operating Agencies. In summation, the presentation noted that the proposals are key to enabling Kenya’s telecommunication regulation accommodate the changing operational and regulatory environment for telecoms to support sustainable regulation, operation and business in the sector.
Preliminary Questions and Answers on Overview of the ITRs
1. What is the regulatory scope of the ITRs? The presenter noted that the scope of the ITRs as stated therein is basically the international telecommunications services. However, the scope as considered by the Africa region was considered in appreciation of the evolution of the services. The services and the players as at the time of adopting the ITRs in 1988 have evolved and converged in several instances hence justifying the need to extend scope beyond traditional telecommunications services.
2. Whether there was any mapping done when developing ITRs to ensure that regulations are aligned to the various jurisdiction: By the time the decision to review the ITRs was reached, some background work had been done which indicated that the ITRs lagged behind developments in the sector hence there was need for their review.  It is only the extent of the review that is in contention and which decision falls within the purview of member states. In addition, it was noted that the decisions of the ITU are made by the Member States and the ITU only acts on member resolutions. The decision to constitute a  council working group to review the ITRs was made by member states, after due consideration of the obtaining situation in respect to international telecommunications. 
4.2 COMPETITION AND TARIFF ISSUES IN THE ITRS: MATANO NDARO
The presentation outlined the issues on charging, accounting, dissemination of regulatory frameworks, pricing and interconnection. In regard to the foregoing issues, the presentation discussed the principles that have been proposed by the African regional preparatory process. In respect to  Article 6 of the Draft Future ITRs, the African region is in favour of adherence to the following principles in regard to  competition:  transparency and fairness in pricing, promotion of investment in high-bandwidth, fair compensation for carried traffic, fair competition, innovation, adequate quality of service, security, operating agencies’ right to charge application and service providers for access based on agreed quality of service (QoS), and optimization in use of facilities for sustainable development. 

In particular,  the AfCPs propose to give the operating agencies the right to charge application and service providers for access to infrastructure based on agreed quality of service. The African Group specifically proposes a mechanism for fair compensation in the use of networks to carry traffic. The rationale behind this proposal is the need to put up sustainable telecommunication businesses by providing for revenue for the network facilities providers or telcos. The thinking behind this proposal is that access shall eventually be enhanced as adequate revenue from network use would translate into more investment in network facilities or infrastructure and enhanced QoS.

The AfCPs   are intended to optimize the use of telecoms facilities and infrastructure for sustainable development, and the right of the operating agencies to establish charges to be collected from its customers subject to national legal frameworks. The AfCPs further propose the establishment of mutual agreement on accounting, transit and termination rates on the basis of cost orientation. The African position also seeks to promote facilitation of interconnection, as well as alternative dispute resolution mechanisms and recourse to relevant regulatory or competition authorities of the terminating agency’s State.
The foregoing proposals are key to ensuring that as Kenya participates in the international telecommunications market, the telcos/service providers benefit from fair competition in the market, earn fair compensation for use of their facilities, and enhance access to information/information facilities and QoS.

Questions and Answers on Competition Issues

1. Cost orientation and cost based: Are we saying that these rates for internet interconnection are currently not cost-oriented? Any evidence to support this? Even if they are no cost-oriented, is there evidence that cost-oriented approach is the best approach (for Internet Interconnection Rates?) Currently this regime is under a free market economy and just not sure regulatory intervention is necessarily going to give us the expected positive outcome: Cost orientation is different from cost–based, as the latter takes into account all specific costs. “Cost orientation” on the other hand seeks to obligate service providers to ensure that the termination rates charged are aligned towards the cost of providing that service. The proceeded to clarify the benefits of the latter and the applicability thereof on the services as currently constituted and emerging.
2. Dispute resolution mechanisms – the ITRs do not establish specific dispute resolution bodies…it recognizes the multiplicity of bodies/mechanisms to deal with dispute resolution

3. Technological neutrality – Article 6 does not refer to any technology hence it is not technologically biased. 
4. Government engagement in commercial agreements/ventures: Intention is to provide a framework and environment to give the latitude to negotiate freely.

5. Charging for access to infrastructure to transmit/carry traffic: With Africa being a net importer of Internet use, who will compensate African operators for use of their infrastructure by other operating agencies in other jurisdictions? Reference can be made to the matrix of stakeholders’ comments and some responses offered thereon.
4.3 INTERNET AND POLICY ISSUES: VINCENT NGUNDI
Internet regulatory and policy issues have been captured in the provisions of the Draft Future ITRs providing for international telecommunication services of any type, including, services for carrying traffic (including services for carrying Internet traffic and data transmission); cybersecurity and international Internet connectivity. 

The presentation further noted that Africa has made several substantive proposals concerning Internet regulatory and policy issues as contained in the provisions of the Draft Future ITRs. In particular, Africa is of the view that: 
· The scope of international telecommunication services be broadened to include the Internet. 

· New provisions be added to provide for international cooperation on telecommunication security matters (including cybersecurity) through the development of technical standards and legal norms, harmonization of national laws, jurisdictions and practices in the areas of cybercrime investigation and prosecution of cybercrime, data preservation, retention and protection which shall include personal data protection, privacy, network defence and response to cyber attacks as well as the area of network fraud. 

· That a new provision specifically on countering spam be added into the ITRs. This proposal proposes that Member States be bound by the ITRs to ensure operating agencies in their jurisdictions take appropriate measures to prevent the propagation of spam including developing national legislation on countering spam, international cooperation and exchange of information of countering spam.

Owing to the importance of internet regulation to Kenya as evidenced by current efforts by the Government and the challenge of internet security, the presentation noted that these provisions shall be key to fostering such regulation. The Internet being an international phenomenon requires a broad spectrum of international cooperation for regulation, which has remained the major challenge for Kenya. The regulation of aspects of the Internet proposed by the Africa region, it was observed, cannot be ignored and that some form of international legal framework addressing salient issues thereof ought to be established.

Questions and Answers on Internet and Related Policy Issues
1. Misuse of numbering and naming resources – There is need to put up legal and policy frameworks to govern use of numbering and naming resources with the aim of regulating misuse. Study Group 2 recommendations on numbering, naming and addressing indicates that the international framework has these issues under considerations. Provision is not compatible with current architecture of the Internet which will make it costly and not feasible…. The provision 3.4A is problematic - 
2. SPAM and Internet Security: 80% of traffic flowing into corporate and government networks is spam. It wastes space and resources, and poses security threats. We can ignore the issue of SPAM or find a way of addressing it in the ITRs even if it is not in the proposed wording in the AfCPs. Eng. Kariuki –  informed the participants that we  have to deal with it sooner or later as it constitutes a menace. 
PART IV
5. DISCUSSIONS 
The presentations and the respective preliminary questions and answers were followed by a dialogue on various proposals supported by Kenya as part of the Africa regional process. The dialogue mainly involved an assessment of submissions from stakeholders on specific AfCPs, implications of such proposals, rationale for or against adopting such proposals and alternative proposals to cure the concerns raised regarding the AfCPs in question. The inputs from the stakeholders concerning specific AfCPs are contained in Annex I attached to this background and proceedings report.
	ANNEX I: MATRIX OF STAKEHOLDER PROPOSALS AND RESPONSES


	
	SPECIFIC ITR PROVISION
	CONCERNS & SOME RESPONSES THERETO
	STAKEHOLDERS’ ALTERNATIVE PROPOSALS

	1.
	Article 1.1 a) 

These Regulations establish general principles which relate to the provision and operation of international telecommunication services offered to the public as well as to the underlying international telecommunication transport means used to provide such services. These Regulations also set rules applicable to Member States and operating agencies.

* The term “operating agency” includes “recognized operating agency” and is used in that sense throughout these Regulations.


	· Provision would change the entities to which the ITRs are applicable from “administrations” to “member states and operating agencies.”

· This change affects the entities that the ITRs govern. Currently, the ITRs govern “administrations,” who by definition are limited to public entities (“governmental department or service”). However, they would now apply to “operating agencies” (defined as “any individual, company, corporation or governmental agency,” which can be either a private or government entity). This appears to give the ITU jurisdiction overall operating agencies, even private ones, which is a substantial increase in the scope of the jurisdiction granted.

· Further, in its revisions, the ATU notes that “‘operating agency’ (OA) Includes ‘recognized operating agency’ (ROA) and is used in that sense throughout these Regulations.” However, OA and ROA are defined differently in the Annex to the ITU Constitution, a document that takes precedence over the ITRs and that will not be renegotiated at the WCIT. Thus, to the extent that the ATU is suggesting that the use of ROA in the ITRs should be replaced by OA, this is a problem because ROAs require state authorization and Member States are bound to take the necessary steps to impose the observance of the provisions of the ITU Constitution, Convention and the Administrative Regulations on them, while this is not the case for OAs. However, to the extent that the ATU is just clarifying that ROAs are a subset of OAs, so that the use of the term OA in the ITRs means both OAs and ROAs, then their statement is harmless.


	1.1a) These Regulations establish general principles which relate to the provision and operation of international telecommunication services offered to the public as well as to the underlying international telecommunication transport means used to provide such services. They apply to how Member States implement provisions of the Regulations also set rules applicable to administrations*.


	
	Article 1.3 
These Regulations are established with a view to facilitating global interconnection and interoperability of telecommunication facilities and to promoting the harmonious development and efficient operation of technical facilities, as well as the efficiency, usefulness, availability to the public and the security of international telecommunication services.


	· Proposed addition of “establishing…the security of international telecommunication services” as one of the purposes of the ITRs. This demonstrates a shift in focus of the ITRs from “promoting the development of telecommunication services and their most efficient operation” (quoted from the Preamble) to a substantial role in ensuring network protection/security.


	Some members proposed the exclusion of the term “security” from the AfCP.

	
	Article 1.6

In implementing the principles of these Regulations, Member States should take measures to ensure that operating agencies to comply with, to the greatest extent practicable, the relevant ITU-T Recommendations.


	· Proposed revision of wording from stating that “administrations” should comply with the ITU-T Recommendations to stating that “member states” should ensure that operating agencies comply with them. This revision is significant in that it strips administrations of the power to choose which of the non-binding ITU-T Recommendations to comply with, and gives that power to the Member States, who can then take action to ensure that operating agencies comply with any, but not necessarily all, of the ITU-T Recommendations they choose. 

· This language is stronger than the language in Article 1.7(b), which has been proposed for deletion, and which only allows Member States to “encourage” the application of relevant Recommendations by such service providers.


	(Option 1) 1.6 In implementing the principles of these Regulations, Member States should encourage operating agencies to comply with, to the greatest extent practicable, the relevant ITU-T Recommendations.

(Option 2)1.6 In implementing the principles of these Regulations, Member States should comply with and implement, to the greatest extent practicable, the relevant ITU-T Recommendations, including any Instructions forming part of or derived from these Recommendations.



	2.
	Article 2.1

[Telecommunication/ICT: Any transmission, emission or reception, including processing, of signs, signals, writing, images and sounds or intelligence of any nature by wire, radio, optical or other electromagnetic systems.]
	· Proposed revision would add the “processing of signs, signals, writing, images and sounds or intelligence...” to the definition of “telecommunication”

· Having a parallel definition, along with Article 2.1 (defining “Telecommunications”), is confusing and could lead to member state abuse.

· This proposal would have the effect of expanding the scope of the ITRs to include the Internet, as the inclusion of “processing” can be read to give the ITU jurisdiction over not just the transport of signals, but their manipulation as well.

· The consequences of these changes are substantial, as the entire scope and meaning of every ITR provision that uses them would be altered.


	There were proposals to have the use of ICT removed from the proposal and any definitive aspects of the definition incorporating the Internet expunged.

	3.
	Article 2.6

International route:  All technical facilties, installations and tranmsmission channels used for the transmission of traffic between technical facilities and installations located in different countries.


	· Proposed revision would change “telecommunications traffic” to just “traffic,” as well as reword the article. The proposed revision would read: “International route: All technical facilities, installations and transmission channels used for the transmission of traffic between technical facilities and installations located in different countries.”


	International route: A route for the transmission of traffic between different countries.

	
	Article 2.8

Termination rate: Rate corresponding to the remuneration of the use of an operating agency’s network to complete international traffic on its network, or a third party’s netwrork.

	· This change could be read as expanding the ITU’s jurisdiction to include all traffic, Internet or otherwise, as the modifier “telecommunications” is removed. Similar to the proposed change to Article 2.1, discussed above, broad definitional modifications/expansions such as this would have wide reaching effects, i.e.: every provision in which the term is used.

· Proposed revision would alter the name of the defined term from “accounting rate” to “termination rate,” and change the meaning from “the rate agreed between administrations in a given relation that is used for the establishment of international accounts” to the “rate corresponding to the remuneration of the use of an operating agency’s network to complete international traffic on its network, or a third party’s network.”


	Some of the stakeholders proposed the deletion of the definition in its entirety.

	
	Article 3.3

Operating agencies shall determine by mutual agreement which international routes are to be used. Member States/operating agnecies shall have the right to know which international routes are used for carrying the traffic.


	· Proposed revision would give member states the “right to know which international routes are used for carrying the traffic.”

· This proposal is problematic for two reasons:

· First, this provision is incompatible with the current architectural structure of the internet. In order for a member state to know how its traffic is routed, the internet service provider must be aware how its traffic moves at any given point. However, different packets of information from a single message do not have to follow the same path, and this characteristic is critical to the speedy transmission of data that has allowed the internet to thrive and upon which its users rely. From a compliance standpoint, this requirement is unreasonable and would entail substantial and costly changes to the underlying architectural structure of the internet.

· Second, the ability of a state to know how its traffic is routed is ripe for abuse. Underpinning a member state’s “right to know” is their ability to take disciplinary actions against behavior with which they are unhappy. Once a member state knows how traffic is routed, it becomes quite easy to monitor that traffic and take actions against those who may be advocating against the government, or engaging in activity that a government determines is against its interest. Accordingly, this proposal threatens freedom of expression.

· Africa does not support the concept that Member States impose routing hence to concern in bullet two above may not be accurate.  


	The members opposed to the proposal as is proposed a clause that reads: “3.3 Member States shall permit operating agencies to determine through commercial agreements the most efficient and effective provision of international telecommunication services.”

However some stakeholders who endorse the provision as it is also propose that it may be modified to consider situations where the routes are exhausted and provide for ways of easing congestion.

	
	Article 3.5 (and not 3.4A as indicated in stakeholder draft)

Member States shall ensure that the legal and regulatory frameworks and instruments applicable in their territories shall mandate Operating Agencies which operate in their territory and provide international telecommunications services offered to the public to apply the ITU-T Resolutions and Recommendations relating to naming, numbering, addressing and identification. Member States shall ensure that these resources are used only by the assignees and only for the purposes for which they were assigned; and that unassigned resources are not used.


	· Proposed addition to the ITRs would require Member States to mandate that “Operating Agencies which operate in their territory and provide international telecommunications services offered to the public to apply the ITU-T Resolutions and Recommendations relating to naming, Numbering, addressing and identification.”

· This would serve to make the ITU-T Resolutions and Recommendations, which are non-binding, binding on operating agencies. This is a problem, as the Recommendations were adopted with the intent that is nonbinding.


	3.5 Member States shall encourage the appropriate use of naming, numbering, addressing and identification resources in order that they are used only for the purposes for which they are assigned. Member States shall encourage the adoption of the relevant ITU-T recommendations.

	
	Article 4.4

Members States shall ensure transparency of end-user prices and the provision of clear information on how to access the services and the prices thereof, in particular to avoid unreasonable or surprising bills for international services (e.g mobile roaming and data roaming), and shall ensure that Operating Agencies take the necessary measures to fulfill these requirements.
	· The concern raised in this regard was that international interconnection charges are currently private commercial arrangements and it will be interesting to see how these private contracts would now be open to regulatory scrutiny. It was also observed that Internet international interconnection charges have dropped significantly and not sure how Regulatory access to the same would have any impact i.e. reduce them further.
	The concern is suggestive of expunging the proposal due lack of its necessity.

	
	Article 5A.3

Member States shall ensure that operating agencies take the appropriate measures to combat network fraud.

	· This addition is extremely vague with regards to what “appropriate measures” entail, for example, by failing to require a proportional response. Accordingly, the provision is ripe for abuse by member states who would be given nearly unbridled discretion as to the remedial actions they can take.

· Further, the problems outlined for the proposed modifications to Article 2.16(expanding the definition of fraud) would be applicable here as well 


	Member States should encourage Operating Agencies to take appropriate measures to further the safety, security, continuity, sustainability and robustness of their networks used for international telecommunication services.



	
	Article 5B

Member States shall ensure that operating agencies take appropriate measures to prevent the propagation of spam including:


a)
to adopt national legislation to act against spam;


b)
to cooperate to take actions to counter spam;


c)
to exchange information on national findings/actions to counter spam.



	· Proposed revision is vague, as it is unclear what measures to prevent the propagation of spam are appropriate and fails to include a proportionality requirement. The list of three measures that member states can take are not all-inclusive, so the door is left open for member states to take other actions, such as blocking IP addresses, in the name of stopping spam.

· Further, the meaning of “spam” is currently undefined in the ITRs, and its meaning is critical to determining the scope of this provision. A broad, vague definition of spam, including for example the proposed definition submitted by the Arab States (containing language such as “no meaningful message” without defining what this means) could be ripe for content discrimination by member states.

· It is unclear from the proposal whether or not the ATU supports this proposed definition. 

· This is an African Common Proposal developed under the facilitation and auspices of the ATU and ITU hence the ATU supports the proposal. It is accordingly included in the AfCPs as the only proposal regarding spam.

· The issue of spam is an issue now and may not have been an issue several years ago. The advancement in the sector today can clearly facilitate the development of an appropriate definition of spam. The evolution of spam and like issues in international telecommunications is not reason enough to leave spam undefined.


	Stakeholders generally concur on the need to have this provision. However, the precision in defining spam is the issue that will require further exploration.

	
	Article 6.0.3

Member States shall promote cost oriented wholesale pricing.


	· Whether cost oriented wholesale pricing is the best option particularly within the Internet Markets was contended by some stakeholders who questioned whether there is evidence to show that wholesale pricing would reduce prices at retail level.

· This concern was addressed while the presenter, Mr. Matano Ndaro, was addressing clarifications on cost-orientation.


	No alternative proposal was given but the concerns are suggestive of the proposal to delete the clause.

	
	Article 6.0.4

Member States shall take measures to ensure that fair compensation is received for carried traffic (e.g. interconnection or termination).  


	· Some stakeholders: This seems to allude to the issue of Telecommunications Applications Providers (TAPs). What I found interesting is that the definition of TAPs has not been defined in the document. Or did I miss it? So, if I'm to let my imagination go I would assume that TAPs here alludes to platform Providers, developers and owners (read: Facebook, Google, The different Ad Networks, Media Houses, gaming developers like Ma3Racer, ihub, ilab mlab developers and my nephew who is just about to launch the next Facebook etc). Who is to define this 'fair compensation’? Is it the purview of the regulator to purport to define this? This I believe goes beyond the issue of Telecommunications Regulation and starts to touch on the issue of how free markets operate. We are treading on very thin ice here.
· The concern was that this model may not work on the Internet simply because an Internet Call (skype) from Europe would NOT travel in a single straight line from Europe to Kenya. It may take multiple paths and so makes such a charging mechanism difficult to apportion across these multiple paths.

· Fair compensation remains a negotiated outcome of a contractual agreement. The role of the regulator is to provide an environment conducive for both parties to have these negotiations, and serve as an avenue for recourse in case a dispute arises regarding fair compensation. 

	Some of the stakeholders proposed the deletion of proposal from the AfCPs. The reason was that this clause is not pertinent to issues of Telecom regulations and goes beyond as it includes ICTs (read internet regulation) which is not currently within the scope of ITU. Our suggestion is to delete this clause in its entirety. We also feel that current commercial laws suffice to deal with this issue. Besides ‘fair compensation’ is not for states or regulators to define. This is best left to free market forces. This proposal could be considered with the opposing perspective as a factor for determining choice of proposals.



	
	Article 6.0.5

Member states shall ensure that their regulatory frameworks drive the operating agencies  to establish mutual commercial agreements  with providers of international communication applications and services in alignment with principles of fair competition, innovation, adequate quality of service and security. 


	· .....drive the Operating Agencies (defined in the document as Any individual, company, corporation or governmental agency which operates a telecommunication installation intended for an international telecommunication service or capable of causing harmful interference with such a service.) to establish mutual commercial agreements with providers of international communication applications and services in alignment with principles of fair competition, innovation, adequate quality of service and security.

· What does this really mean? Is the state now going to purport to 'coerce' or compel commercial enterprises to enter into commercial agreements? My earlier comments also apply.

· There was another view that the regulatory framework driving does not by any means imply compelling. It is appreciated that a contractual or commercial agreement largely depends on the will of the parties. The application of drive here is three pronged: first, it means the regulatory environment should put up an environment that encourages the incorporation or building in of the named principles into such agreements; second, such commercial agreements (once entered into) shall not be in disregard of the rules/principles necessary for efficient operations. It is simply an appreciation that even the markets, especially regulated/utility markets, have rules that the free will of the parties to a contract have to comply with. The provision, by no means, intends to compel parties to enter into agreements. Third, because it does not compel parties to enter into agreements, it implies the authority of the regulator to ensure fair competition, innovation, adequate quality of service and security where there are no agreements between operators but where the services are nonetheless offered. 

	Some of the stakeholders proposed the deletion of proposal from the AfCPs. The proponents of deletion felt that the clause is not pertinent to issues of Telecom regulations and states/regulators have no business creating frameworks for commercial agreements beyond what currently in commercial law. They also pose the question why single out Telcoms? Where does it stop then? How about manufacturers? Farmers? Doctors etc. They hold the view that the intended objective of this clause is best left to free market forces. This proposal could be considered with the divergent perspective as a factor for determining choice of proposals.



	
	Article 6.0.6

The Member States shall take measures to ensure that operating agencies have the right to charge providers of international communication applications and services appropriate access charges based on the agreed quality of service.


	· Is the state now abrogating to itself the right to tell content providers to pay (to Telcos) for people to access their platforms and websites? I'm well aware this is primarily targeted to the big boys - Facebook, Google, the big global media houses etc. however, who is to stop the telco or ISP in Mongolia or Thailand where Ma3Racer (a Kenyan popular gaming platform that has most of its users in Asia) from blocking it and asking it for access fees? At any rate aren't these content providers already paying for hosting anyway? What really is going on here?
· Some stakeholders were of the view that this could be the contentious since where Infrastructure firms aim to have additional pay from Content service providers based on the traffic volume generated for example by Google, Akamai, NationMedia, etc. They were not sure its a good proposals since Content Providers in the West/North are likely to block traffic(read access) from African users - given that we would cause them traffic increase that is not “profitable” enough to enable them (Google) make the additional payments as demanded by their upstream infrastructure/Telco provider.

· The rationale for Kenya in this regard is the need to develop sustainable telecommunication businesses by providing for revenue for the network facilities providers or telcos. The reasoning for this proposal too is that access shall eventually be enhanced because adequate revenue from network use would translate into more investment in network facilities hence better quality of service (QoS).
· The proposal by no means gives regulators the authority to compel operating agencies to enter into revenue sharing agreements. The design of the compensation mechanism, if the parties deem one fit at all, will depend on the parties. Some network facilities providers may offer to have traffic on their networks for free, a regulator cannot compel them to charge for the traffic/access to their networks.
· The issue should be whether, as a motivation of the African region, the proposal will serve the purpose of ensuring sustainable telcos operations through fair compensation for use of one’s infrastructure and the benefits derivable therefrom. In this sense, we should ask ourselves, what charge for access will result into: will it result into “killing the openness of the internet” and innovation as propounded by proponents of the proposal? Or will it foster the openness in the long run? The latter motivated Africa which reasoned as follows: (a) access charges means revenue for the network facilities providers; (b) revenue means motivation to invest in better/emerging infrastructure hence improved access to (which is key to Africa and Kenya) and quality of the services; (c) access and quality of services are prerequisite for innovation.

	Some of the stakeholders were of the view that this clause is not pertinent to issues of Telecom regulations and goes beyond as it includes ICTs (read internet regulation) which is not currently within the scope of ITU. They therefore proposed the deletion of this clause in its entirety. They also held the view that stating that TAPs should pay Operating Agencies is to go beyond the states’/regulators standing in law as this should be left to market forces. They also felt that the roles of TAPs and Operating Agencies continue to blur hence there is a great risk of encouraging anti-competitive behavior. This proposal for deletion could be considered with the opposing perspective as a factor for determining choice.

	
	Article 6.2.1

For each applicable service in a given relation, Operating Agencies shall by mutual agreement, on the basis of cost

orientation, establish and revise accounting, transit and termination rates to be

applied between them, in accordance with the provisions of Appendix 1 and taking into account relevant CCITT ITU-T Recommendations and relevant cost trends.


	Some stakeholders were of the view that this is already happening between Internet Gateway Providers. Such stakeholders posed why would we want to put it under ITU-T recommendations/framework? However, such stakeholders conceded to the fact that there could be some hidden benefit that is not yet clear.
	Some stakeholders suggested that this provision is unnecessary.

	
	Article 6.12 and not 6.5B

Member States shall ensure that rates (in particular transit rates, termination rates, and roaming rates) are cost-oriented.


	· It is not clear what cost-oriented means. Provision seems to promote member state intervention into an area that has traditionally been controlled by market forces.
· The definition of cost-orientation was rendered by the Mr. Matano Ndaro, Director, Competition, Tariffs and Market Analysis and member of the National Preparatory Committee who stated that cost orientation seeks to obligate them to ensure that the termination rates are aligned towards the cost of providing that service and distinguished this from cost-based which he noted as taking into account all specific costs. 


	No alternative proposal was proffered by the stakeholders on whether to adopt “cost-oriented” or “cost-based” pricing.

	
	Article 9.1 b)

Any such special arrangements should avoid  technical or financial harm to the operation of the telecommunications of third parties.


	· This modification would extend the types of harm to be prevented to include “financial harm” and change the entity receiving the protection from the “telecommunication facilities of third countries” to the “telecommunications facilities of third parties.”

· By requiring consideration of financial harm to third parties, this provision could interfere with the market forces. Arrangements between two member states should be governed by market demands, and having to consider harm to the finances of other member states, for example, could harm efficiency.
	Some stakeholders propose expunging “financial harm” from the AfCP. 

	GENERAL COMMENTS

1. Cybersecurity

Some of the stakeholders proposed that each member should have a properly set up department dealing with any cyber threat. Some of the stakeholders also proposed that a body responsible for the cyber security of all members should be set up. Furthermore, it was also proposed that such a body set up to deal with the threats should set up rules to be followed by members. Some stakeholders also proposed that Member States should also set their rules according to the infrastructure they have. All cyber crimes that affect more than one member should be reported to the body for solution provision.

2. Costing

Some stakeholders also proposed that any costs that are to be charged to members should be carefully thought so that they are not passed to the end consumer and that they do not lead to sanctions against Kenya with respect to International Communication.

3. Definitions

Some stakeholders proposed that the definitions in the ITRs should reflect the developments in the communications industry.  Therefore old ones should be revised to reflect these changes.

4. Internet Generally

It was the view of some stakeholders that Internet, which was included in the scope of the ITRs by virtue of the AfCPs falls outside the scope of the ITRs. Such stakeholders were of the view that the ITRs ought to be reviewed; however, the issues of Internet particularly ought to be dealt with through high level policy considerations and principles. In divergence to this view, another arose that telecommunications is no longer the traditional telephony which was the case during the development of the ITRs presently under review. The landscape has changed and such changes must be appreciated comprehensively in the ITRs especially giving emphasis on the relationship between telecommunications as has developed thus far and the Internet. In addition, it was noted that there is need for Kenya to develop a national definition of ICTs.

5. Enhancing Stakeholder Participation

It was suggested that, going forward, there is need for multi-stakeholder sensitization on the process by the Commission and other stakeholders generally, early enough to encourage more participation by the stakeholders. On a related note, it was stated that the details of the delegation to represent Kenya at the Conference would be communicated to the stakeholders to enable them participate at the conference as part of the Kenyan delegation.




ANNEX II: LIST OF PARTICIPANTS
	NO.
	ORGANIZATION
	NOMINEE/S
	CONTACT OF THE NOMINEE/S

	1
	African telecommunications union (ATU)
	Mrs. Alice Koech
	+254 20 44 53308/58

+254 722 203132

a.koech@atu-uat.org 

	2
	National Communications Secretariat
	Joseph N. Kihanya
	kihanyajn@yahoo.com 

	3
	Mobile Pay Ltd
	Daniel Kimani
	+254 20 600 7535

+254 724 803 059

dkimani@tangazapesa.com 

	4
	JKUAT Enterprises Ltd
	Charles N. Nduati
	+254 067 52420

+254 722 728 815

cnduati@google.com 

	5
	KENIC
	Linet Moraa
	+254 20 445 0057/8



	6
	KENIC
	Anthony N. Wambugu
	+254 20 445 0057/8

+254 733 790 073

ceo@kenic.or.ke 



	7
	National Communications Secretariat
	Daniel Obam
	020-2719953
Daniel_obam@yahoo.com


	8
	Cyber Security Africa
	Erick Omondi
	+254 722 102 854

+254 735 002 040

erick@cybersecafrica.com 

	9
	Ministry of Information and Communications
	Christine Oduogi
	+254 720 780 496

c.oduogi@gmail.com 

	10
	ESSAR Telecom (K) Ltd
	Protus Etende
	+254 751 357 884

Protus.Etende@yu.co.ke 

	11
	Airtel Networks (K) Ltd
	Francisca Omunga
	+254 734 110 000

francisca.omunga@ke.airtel.com 

	12


	Jamii Telecom Ltd
	Caroline Simba
	+254 20 397 5000

+254 721 926 113

caroline.simba@jtl.co.ke 



	13


	Ministry of Information and Communication
	Caroline Kendi
	+254 737 182 883

ckendiia@gmail.com 



	14


	MOIC
	Beatrice W. Nganju
	+254 727 243 346

bwalter39s@yahoo.com 



	15
	Frontier Optical Networks Ltd
	Harry Mchama
	+254 20 374 2859

+254 722 316 336

mchama@fon.co.ke  

	16


	Multi Media University
	John Walubengo
	+254 724 257 083   

+254 20 207 1391

jwalubengo@mmu.ac.ke 



	17


	Kenya ICT Board
	Eunice M. Kariuki
	+254 20 208 9061

+254 722 711 396

eunice.kariuki@ict.go.ke 

	18
	Commcarrier Satellite Services Ltd
	Richard Odundo Oturi
	+254 20 31 2712/4

oturi@commcarrier.com 

	19
	CCK
	Vincent Ngundi
	ngundi@cck.go.ke 

	20
	ICT Consultant
	Eng. John Kariuki
	kariukijn@yahoo.com 

	21


	Airtel Kenya Ltd
	Alice Kariuki
	+254 733 331 104

alice.kingori@yahoo.com 

	22
	YuMobile
	Janet Wangu Maina
	+254 751 362 066

janet.maina@yu.co.ke 

	23
	 Orange Telecom
	Agnes Okello
	+254 774 133 666

aokello@orange-tkl.co.ke 

	24
	---
	Ali Hussein Kassiwi
	+254 713 601 113

ali@hussein.me.ke

	25


	KICT Anet
	Alice Munyua
	alice@apc.org 

	26
	African eDevelopment Resource Center
	Harry Hare
	+254 20 404 1646/7

harry@africanedevelopment.org 

	27


	Safaricom
	Stephen Chege
	+254 722 003 844

schege@safaricom.co.ke 

	28


	Interactive Media Services
	Nicholas Ndegwa
	+254 725 974 097

nicholas@ims.co.ke 

	29


	Interactive Media Services
	Alex Mwenga
	+254 733 590665

alex@ims.co.ke 

	30


	CCK
	Lynette Onyando 
	onyando@cck.go.ke 

	31


	CCK
	Matano Ndaro
	ndaro@cck.go.ke 

	32


	CCK
	John Omo
	omo@cck.go.ke 

	33


	ONFON Media Ltd
	Andrew Q.B Mbuya
	+254 20 204 4645

+254 722 910 539

ambuya@onfonmedia.com 

	34


	Tele 2 media
	Baiju Shah
	+254 701 691 570

baiju@tele2media.com

	35


	Frontier
	Clara A. Nandwa
	+254 20 374 2859

+254 728 906 769

clara@fon.co.ke 

	36


	National Communications Secretariat
	Vincent Otieno Adul
	+254 722 540 766

adulvo@yahoo.com 

	37


	Integrat Mobile Aggregation Service
	Wanja J. Gikonyo
	+254 722 227 869

+254 734 227 669

wanja@ke.integrat.co.za

	38


	Indigo Telecom
	Nicholas Karugu
	+254 20 804 5100/1

nicholas@indigo.co.ke

	39


	MOIC
	P.S Dr. Bitange Ndemo, CBS
	---

	40


	KICT Anet
	Grace Githaiga
	ggithaiga@kictanet.or.ke

	41


	CCK
	Lucas Musembi
	musembi@cck.go.ke 

	42


	CCK
	Christopher Wambua
	wambua@cck.go.ke

	43
	CCK
	Japheth Odhiambo
	odhiambo@cck.go.ke 
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