Kenya and Abortion
International Pressure to Legalize Abortion as an “Obligation”

International pro-abortion organizations are manipulating and distorting treaty obligations to advance the abortion agenda claiming access to abortion is a country’s “obligation.” Leading proponents of this tactic include the Center for Reproductive Rights and its associated Kenyan organization, FIDA. The creation of the Kenya National Human Rights and Equality Commission in the new Constitution to “act as the principal organ of the State in ensuring compliance with obligations under treaties and conventions relating to human right;” will easily be manipulated to advance legalized abortion. 

The Center for Reproductive Rights has written extensively on the topic and worked with FIDA to change Kenya’s laws prohibiting abortion.  In the newly released report, “IN HARM’S WAY: THE IMPACT OF KENYA’S RESTRICTIVE ABORTION LAW”, the Center details on page 128 the so-called human rights violations Kenya has committed by not allowing for wide access to abortion. 


“The findings of this report have more than just public health implications. They also reveal serious violations of human rights that are protected under national, regional, and international law. Fundamental human rights that the government of Kenya is obligated to guarantee include the right to life; the right to health; the right to liberty and security of person; the right to be free from torture and cruel, inhuman, or degrading treatment; the rights to equality and non-discrimination; the right to dignity; the right to information; the right to privacy and family; and the right to redress and legal assistance. The violations described in this report demonstrate that Kenya is not honoring its domestic and global commitments to respect, protect, and fulfill these rights.”

The truth about international treaties— the only international treaty with a right to abortion is the Maputo Protocol in article 14 which Kenya has signed but not ratified. The Health and Reproductive Bill would incorporate Article 14 of the Protocol.

NGO news reports clearly reveal the hidden objective to manipulate Kenya’s supposed treaty obligations to include access to abortion. ‘Women’s eNews’ reports on news about public policy related to women and in a recent article, Kenya's Abortion Ban Fires Constitutional Debate, stated: “A committee of experts charged with drafting the constitution had placed a provision allowing for abortions under certain emergencies in order to comply with international treaties on human rights that Kenya has signed. The provision would permit abortion if a pregnancy brought danger to life or health of the mother. Such phrasing could be interpreted to allow for the termination of pregnancies that pose both physical risks as well as psychological ones, such as when a a woman has been raped.” http://www.womensradio.com/articles/-Kenyas-Abortion-Ban-Fires-Constitutional-Debate/4698.html
A right to abortion will be imposed on Kenya and expanded through the application of UN treaty bodies’ interpretations of international agreements ratified by Kenya
UN Treaty Committees Pressure Kenya to Legalize Abortion 

As shown in the three examples which follow, the UN treaty committees before which Kenya must submit for scrutiny consistently pressure Kenya to change its pro-life laws in order to conform to the treaties. While these Committees misinterpret the treaty obligations, the proposed new constitution leaves Kenya without constitutional defense for pro-life laws.  The abortion provision is extremely weak and means, “Abortion is not permitted, unless it is permitted.”  Next to these empty words, the proposed constitution creates the Kenyan Human Rights and Equality Commission, whose job it would be to “act as the principal organ of the State in ensuring compliance with obligations under treaties and conventions relating to human rights.”  This Commission will channel pro-abortion UN treaty interpretations past the empty pro-life protections and into Kenya under the guise that Kenya has an international obligation to permit legal abortion. 
I. Convention on the Elimination of All Forms of Discrimination against Women
Committee on the Elimination of Discrimination against Women (CEDAW)
Thirty-ninth session

23 July-10 August 2007
Concluding comments of the Committee on the Elimination of Discrimination against Women: Kenya
http://daccess-dds ny.un.org/doc/UNDOC/GEN/N07/459/89/PDF/N0745989.pdf?OpenElement
# 38. The Committee recommends that the State party step up its efforts to

reduce the incidence of maternal and infant mortality. It urges the State party

to make every effort to raise awareness of and increase women’s access to

health-care facilities and medical assistance by trained personnel, especially in

rural areas. The Committee urges the State party to ensure that health workers

adopt a client-friendly attitude that will lead to improved access to quality

health care. It also recommends the adoption of measures to increase

knowledge of and access to affordable contraceptive methods, so that women

and men can make informed choices about the number and spacing of children,

access to safe abortion. It further recommends that sex education be widely

promoted and targeted at adolescent girls and boys, with special attention to

the prevention of early pregnancy and the control of sexually transmitted

infections. The Committee recommends that the State party continues to seek

financial and technical support from the international community in order to

implement measures to improve women’s health.

II. International Covenant on Economic, Social and Cultural Rights 

Committee on Economic, Social and Cultural Rights- initial report of Kenya on the implementation of the International Covenant on Economic, Social and Cultural Rights 

Forty-first session 

3-21 November 2008 
Concluding Observations of the Committee on Economic, Social and Cultural Rights
http://www2.ohchr.org/english/bodies/cescr/docs/E.C.12.KEN.CO.1_EN.pdf
D. PRINCIPAL SUBJECTS OF CONCERN AND SUGGESTIONS AND RECOMMENDATIONS

# 33. The Committee is concerned about the limited access to sexual and reproductive health services and contraceptives, especially in rural and deprived urban areas, as well as about the high number of unsafe clandestine abortions in the State party. (article 12) 

The Committee recommends that the State party ensure affordable access for everyone, including adolescents, to comprehensive family planning services, contraceptives and safe abortion services, especially in rural and deprived urban areas, by eliminating formal and informal user fees for public and private family planning services, adequately funding the free distribution of contraceptives, raising public awareness and strengthening school education on sexual and reproductive health, and decriminalizing abortion in certain situations, including rape and incest.
III. International covenant on civil and political rights

Human Rights Committee- Consideration of reports submitted by states parties under Article 40 of the Covenant 
29 April 2005
Eighty-third session

Concluding observations of the Human Rights Committee: KENYA

http://www.unhchr.ch/tbs/doc.nsf/898586b1dc7b4043c1256a450044f331/62fd6231f4e490fbc1256ffe004c06e2/$FILE/G0541383.pdf
The Committee invites the State party to take appropriate measures to allow

Covenant rights to be invoked in the domestic courts.

# 14. The Committee expresses concern about the high maternal mortality rate prevalent in the country, caused, inter alia, by a high number of unsafe or illegal abortions (article 6 of the Covenant).

The State party should adopt measures to improve access to family planning

services for all women. It should review its abortion laws, with a view to bringing

them into conformity with the Covenant.
****Although the treaty does not mention abortion, the Committee reads a right to abortion into Article 6, although excluding the unborn child’s right to life:

http://www2.ohchr.org/english/law/ccpr.htm
Article 6

1. Every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life. 

2. In countries which have not abolished the death penalty, sentence of death may be imposed only for the most serious crimes in accordance with the law in force at the time of the commission of the crime and not contrary to the provisions of the present Covenant and to the Convention on the Prevention and Punishment of the Crime of Genocide. This penalty can only be carried out pursuant to a final judgement rendered by a competent court. 

3. When deprivation of life constitutes the crime of genocide, it is understood that nothing in this article shall authorize any State Party to the present Covenant to derogate in any way from any obligation assumed under the provisions of the Convention on the Prevention and Punishment of the Crime of Genocide. 

4. Anyone sentenced to death shall have the right to seek pardon or commutation of the sentence. Amnesty, pardon or commutation of the sentence of death may be granted in all cases. 

5. Sentence of death shall not be imposed for crimes committed by persons below eighteen years of age and shall not be carried out on pregnant women. 

6. Nothing in this article shall be invoked to delay or to prevent the abolition of capital punishment by any State Party to the present Covenant. 
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