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FOREWORD

On behalf of ICJ-Kenya, the Freedom of Information Network and Media Stakeholders we share our critique of The Kenya Communications (Amendment) Bill, 2007 championed by the Ministry of Information and Communications. 
ICJ-Kenya is grateful to all persons who gave their views, comments and suggestions on the Bill. ICJ-Kenya thanks Mr. Mbugua Mureithi who researched and critiqued the Bill and also led discussions of an urgent stakeholders meeting held on 12th July 2007. We thank our international partner Article 19 and Ms. Cece Fadope for supporting the meeting and advocacy initiative. ICJ-Kenya would particularly like to thank Mr. Mbugua Mureithi and Ms. Priscilla Nyokabi for the compilation and preparation of this Memorandum.

The Kenya Communications (Amendment) Bill, 2007 was tabled for first reading on 4th July 2007. The Permanent Secretary, Ministry of Information and Communication has called for a stakeholders workshop to discuss this Bill on 16th July 2007 at the Safari Park Hotel and incorporate things that may have been left out in earlier engagements. 
We commend the Ministry for convening a stakeholder’s forum on 16th July 2007 to discuss the policy and make input. This is the way forward in law making in Kenya. The benefits of consultation during a law making process cannot be gainsaid. We would wish at the outset to request however that the period of consultation on this law be extended given the issues we raise in our critique. The legislative process of the Bill should be halted to allow for time to refine and address the issues some of which are of national importance and consensus around them is necessary.
Our critique of the Kenya Communications (Amendment) Bill, 2007 is quite comprehensive and concisely addresses all the issues we have around freedom of expression. In quick summary we opine that the Bill should be withdrawn for extensive amendments and re-drafting for various reasons.
The Bill has unconstitutional and procedural flaws that are fatal. A fatally defective Bill should not be allowed to proceed through the legislative process. As we continue to consult on the issues it is evident that the Bill needs to re-drafted in its entirety.

It has constitutional infirmities that are not curable. The Bill threatens to infringe various fundamental rights most especially freedom of expression under Section 79, fair trial rights under Section 77 and property rights under Section 75. The Bill provides for derogation of fundamental rights and freedom s under different provisions than Section 83 of the Constitution. Any derogation of fundamental rights should not be proposed by the Bill in contravention of Section 83. The critique explains how the fundamental rights are threatened by the Bill.
In terms of legislative drafting the Bill is fatally flawed. The Amendment Bill proposes to much more beyond allowable powers and extent of an amendment Bill. The Kenya Communications (Amendment) Bill 2007 proposes to amend the Kenya Communications Act of 1998 by introducing completely new matters beyond the scope of the original Act. Various options are available, one is publication of the Bill as the Information and Communication Bill 2007 as envisaged from the beginning, and the second is a repeal and enactment Bill. The Kenya Communications Act would have needed a complete redrafting and repeal of the 1998 one. 
The style of amending the law proposed by this Bill that extends to other unrelated laws is not tenable in the Commonwealth. The Bill even purports to amend matters covered by the Constitution like suspension of rights during a state of emergency as appears in Sections 129, 130 and 131. These sections are particularly shocking.
The Bill fails to offer the precision required of a law especially one that proscribes hefty penalties. In the penalties section the Bill gives the regulatory body powers that properly belong to courts of law. The Bill clearly interferes with constitutional principles and institutions that are minimums for a democratic country. The implementation of a Bill drafted for various broad areas that need separate laws as we have explained in the critique would be very problematic in essence giving wide powers that are open to arbitrary use and abuse.

This Bill as evidenced by our critique smacks of authoritarian tendency reminding us of our sedition law days. It is a Bill highly risky for our democracy and exercise of free expression. Indeed this Bill tries to introduce through the back door anti-democratic laws that we fought so hard to expunge from our statute books. The Sedition laws and the Public Security Act were repealed in 1997.

The Public Security Act previously gave wide powers to the President in relation to suspension of rights and state of emergency. The import of the Bill under discussion is to reintroduce this position and even threatens to take us to a position much worse than pre-1997 as the President then was checked in a limited way by Parliament. The Minister under the ICT Bill will be completely unchecked in a sensitive a matter as state of emergency. This Bill risks taking us far back in time which is against consolidation of our democratic gains and space.

To avert the risks, we should engage in a sober debate that leads to withdrawal of the Bill and extensive amendments before it is re-introduced in Parliament.
GEORGE KEGORO

EXECUTIVE DIRECTOR, ICJ-KENYA

CRITIQUE OF THE KENYA COMMUNICATIONS (AMENDMENT) BILL, 2007.
Introduction:-

On 17th May 2007, the Minister for Information and Communications caused to be published, the Kenya Communications (Amendment) Bill, 2007. 

In the Memorandum of Objects and Reasons for the Bill, the Minister states that;

“The principal object of the Bill is to make certain necessary amendments to the Kenya Communications Act, 1998, in order to streamline and introduce regulatory standards in information technology and broadcasting which are presently weak. This will be done by transforming and empowering the Communications Commission of Kenya into a fully-fledged information and communications technology sector regulator.”
The Memorandum of Objects and Reasons further states that;

“The Bill also seeks to address the following policy imperatives:-

i) create regulatory, advisory and dispute resolution bodies to support the implementation of the national information and communications technology policy

ii) provide a new regulatory framework for broadcasting stations and services;

iii) provide for the licensing of certification service providers and country top level domain administers; and

iv) provide for computer-related offences including reprogramming of mobile telephones.

Broadly, the Bill proposes to achieve the above objectives in the following ways;

a) Renaming the principal Act from the “Kenya Communications Act, 1998” to the “Information and Communications Act, 1998.”

b) Enhancing the objects and purposes for which the Communications Commission of Kenya (CCK) is established to include licensing and regulation of Information technology and broadcasting services.

c) Inserting new parts into the principal Act to address the now included fields of broadcasting and information technology.

d) Inserting new definitions into the principal Act to address the now included fields of broadcasting and information technology.

e) Enhancing penalties for offences in the principal Act, and

f) Making consequential amends to other laws, in particular, the Kenya Broadcasting Corporation Act, (Cap 221, Laws of Kenya) the Penal Code (Cap 63, Laws of Kenya) and the Evidence Act, (Cap 80 of the Laws of Kenya) to keep in tandem with, and to buttress the new issues addressed by the proposed law.

Although, at a glance, the objects and reasons for the Bill appear to be legitimate and well intentioned, it is the position of this paper that the Bill as drafted completely fails to provide the necessary legislative framework for access and development in the fields of communications technologies and broadcasting in a democratic society:-

i) While clearly proposing a merger in regulation of broadcasting and information technologies – under the CCK, the Bill fails to provide for the necessary and internationally recognized autonomy and independence of such a regulatory body. Under the principal Act and the amendment Bill, there is not even pretence at elevating the CCK to an autonomous Commission. The entire Board of the CCK is appointed by the President and the Minister without consultation.

ii) The Bill makes unclear and sweeping considerations for denial of grant to licences for broadcasting and information technologies.

iii) The Bill makes no provisions for independent governance and programming for the Kenya Broadcasting Corporation (KBC) declared by the Bill to be the public service broadcaster.

iv) The Bill makes weak provisions for access to licences for community broadcasting and further makes no provision for state/government incentives for community broadcasting.

v) The Bill gives the CCK sweeping powers and discretion for issuing guidelines for programming codes.

vi) The Bill proposes very punitive and draconian punishments in its enforcement and sanctions provisions without due regard to the principle of proportionality of punishment to the transgression.

vii) The Bill gives the Minister for Information and Communications pervasive powers of control and regulation of every conceivable aspect in the communications sector. Indeed, the power of the Minister under the Bill will hang over the entire communications sector like the proverbial Sword of Damocles.

viii) The Bill gives the Minister in charge of internal security clearly unconstitutional and draconian powers to unilaterally, without recourse to parliament or the courts to enter, search and seize broadcasting stations and apparatus and telecommunications apparatus and, dismantle and dispose of such stations and apparatus. The Minister is also given powers to intercept and to disclose telecommunications between persons and also to intercept, disclose and dispose postal articles.

ix) The Bill seeks to make entirely new and fundamentally different law from the principal Act by way of amendments that are more than 200% of the principal Act with the likely danger of clouding and convoluting critical issues.  This clumsy procedure is without precedent in the history of legislation making in Kenya and indeed the entire commonwealth.

x) The Bill seeks the unprecedented procedure of amending other laws (apart from the principal Act) which is the preserve of statute law (miscellaneous amendment) bills. 

An overview of the Amendments;-

Firstly, the Bill seeks to rename the parent Act, the Kenya Communications Act, 1998 to the “Information and Communications Act, 1998” by deleting “Kenya” in section 1 and substituting “Information” thereof.

Secondly, the Bill enacts a raft of new definitions in section 2 of the principal Act to keep in tandem with the new issues incorporated into the Act by the amendments.

Thirdly, the principal object of the CCK under section 5 of the principal Act is amended to keep in tandem with the new objectives of the Act as injected by the amendments. The principal object is proposed to read:-

“The object and purpose for which the Commission is established shall be to license, regulate and promote information and communication.”

Fourth, the powers of the Minister to issue regulations are reconfigured and tightened under the new section 5A which reads:-

“5A (1) The Minister may issue to the Commission policy guidelines of a general nature relating to the provisions of this Act as may be appropriate. (2) The guidelines referred to under subsection (1) shall be in writing and shall be published in the Gazette.”

Section 38 is amended to admit the powers of the Minister in consultation with the Commission to make rules regarding radio public broadcasting.

Fifth, the Bill makes declaration for independence of the CCK under the new section 5B which reads;

“5B. Except as provided for under this Act or any other law, the Commission shall exercise its functions independent of any person or body.”

Sixth, the Bill seeks to increase the size of membership of the CCK by increasing the number of persons the Minister can appoint to the Board from 5 to 7 by amending section 6. The amendment also seeks to designate the occupational backgrounds of the seven appointees.

Although the parent Act contains the occupational backgrounds for the 5 appointees, the occupational backgrounds are lumped together and it is arguable that the Minister can appoint all the five from one of the occupational backgrounds. In terms of enumerating the occupational backgrounds, the suggested amendment is an improvement. The suggested amendment also introduces three competencies from which the Minister should appoint the seven Board Members i.e. Law, Broadcasting or Mass Media and information technology or computer science.

The Bill also seeks to amend section 6 by requiring the Minister to consider the interests of registered societies on making the appointments. The proposed section 6(2) reads, 

“The Minister shall have due regard to registered societies representing such interests in exercising his powers under this section.”

Seventh, the Bill dedicates 16 clauses to enhancement of penalties:-

i) Punishment for operating a telecommunications system or providing telecommunications service without a valid licence is enhanced from a fine of Kshs. 300,000/- or 3 years imprisonment or both to Kshs. I Million or 5 years imprisonment or both – Amendment to section 24.

ii) Punishment for obtaining telecommunications service fraudulently by avoiding payment to the licensed provider is enhanced from fine of Kshs. 100,000/- or 1 year imprisonment or both to Kshs. 1 Million or 5 years imprisonment or both – Amendment to section 28.

iii) Fine on conviction for trespassing telecommunication equipment room, office or refusal to leave such areas and obstruction of telecommunication officers is enhanced from Kshs. 100,000/- to Kshs. 300,000/- (Amendment to section 33)

iv) Punishment for operating unlicensed telecommunication system is enhanced from a fine of three hundred thousand shillings to one million shillings and imprisonment has been raised from one year imprisonment to five years imprisonment or both – Amendment to section 34.

v) Punishment for contravening regulations made under section 38 of the Act or causing or permitting any radio communication station or apparatus to be used in contravention of such regulations is enhanced from a fine of Kshs. 500,000/- to 1 Million and imprisonment from 3 years to 5 years or to both – Amendment to section 38.

vi) Punishment for unlawful sending of misleading messages has been enhanced from a fine five hundred thousands shillings to a fine of one million shillings while imprisonment has been enhanced from three years to five years imprisonment or both – Amendment to section 44.

vii) Punishment for deliberate interference with radio communication has been raised from a fine of five hundred thousands shillings to a fine of one million shillings while imprisonment has been enhanced from three years to five years imprisonment or both – Amendment to section 45.

viii) The fine for providing postal services without a valid license has been enhanced from fifty thousand shillings to two hundred thousand shillings. Imprisonment remains the same i.e. six months – Amendment to section 49.

ix) The fine for providing postal services without a valid license has been enhanced from fifty thousand shillings to two hundred thousand shillings. Imprisonment remains the same i.e. six months – Amendment to section 67.

x) Fine for affixing materials on post office buildings without the authority of the public postal licensee, has been enhanced raising the fine from fifty thousand shillings to two hundred thousand shillings – Amendment to section 69.

xi) Fine for transmitting offensive material by post has been enhanced from one hundred thousand shillings to five hundred thousand shillings – Amendment to section 71.

xii) Fine for unlawful opening of postal articles by non employees of licensee has been enhanced from one hundred thousand shillings to two hundred thousand shillings – Amendment to section 72.

xiii) Fine for using fictitious stamps has been enhanced from two hundred thousand shillings to five thousand shillings – Amendment to section 73. 

xiv) Fine for using certain words or marks with an intent to mislead the public has been enhanced from five thousand shillings to ten thousand shillings – Amendment to section 74.

xv) Fine for transmitting prohibited articles by post has been enhanced fine of one hundred thousand shillings three hundred thousand shillings – Amendment to section 75.

xvi) Fine for interfering with postal installations has been enhanced from one hundred thousand shillings to five hundred thousand shillings – Amendment to section 76.

Eighth, the Bill seeks inclusion of new Parts to address the new incorporated fields of broadcasting services and information technology in the proposed merged regulatory regime, create the universal service fund, provide for fair competition and equal treatment and provisions for the reconfigured enforcement procedures and miscellaneous provisions as follows:-

1. Part IVA – Broadcasting Services (Sections 46A to 46R)

This part introduces 18 new sections which:-

i) bestow on the Commission functions on the area of broadcasting services –section 46A

ii) provides for classifications of broadcasting services – section 46B

iii) Provides for requirement of a licence for broadcasting – section 46C

iv) Provides for eligibility qualifications and considerations for grant of a licence to broadcast – section 46D

v) Provides for designation of KBC as the public broadcaster – section 46E

vi) Provides for licensing and designation of community broadcasting services – section 46F

vii) Provides for licensing and designation of private broadcasting services – section 46G

viii) Provides for the power of the Commission to prescribe programme code – section 46H

ix) Provides for responsibilities of broadcasters – section 46I

x) Provides for the power of the Commission to revoke broadcasting license – section 46J

xi) Provides for the power of the Minister in consultation with the Commission to make regulations generally in respect to broadcasting services – section 46L

xii) Provides for the requirement for broadcasters to establish and maintain a complaint procedure approved by the Commission for persons aggrieved by a broadcaster or alleging the broadcaster is in breach of the Act or any other written law – section 46L.

xiii) Provides for access by the Commission or the Tribunal to programme materials (transcripts, recordings) of complained broadcasts, copies of documents or written or oral evidence – section 46M.

xiv) Provides for requirement for a licence to signal distribution services within Kenya or from Kenya to other countries – section 46N and 46O.

xv) Provides for revocation of signal distribution licence – section 46P. 

xvi) Provides for offences relating to broadcasting services – section 46Q

xvii) Provides for transitional provisions regarding broadcasting permits issued prior to Part IVA of the Bill.

2. Section 83A – Enforcement of Licence Conditions

The section seeks to enforce compliance with the conditions of a licence by a recalcitrant licensee on notice of breach by way of a charge of debt of Kshs. 500,000/- recoverable summarily. However, the affected licensee has a right of appeal to the tribunal within fifteen days of receipt of notification of the charge.

3. Part VIA – Information Technology (Sections 84 to109)

This part contains provisions in respect of Information Technology. It includes provisions empowering the CCK to facilitate electronic communications by means of electronic records, legal recognition of electronic records and electronic transactions including the Electronic Gazette and creates new offences with respect to electronic records and transactions.

4.  Part VIB – Universal Service Fund (Sections 110 to 115)

This part provides for the establishment of the Universal Service Fund, its revenue and expenditures and also sets out the conditions for the grant of a loan by the Fund.

5. Part VIC – Fair Competition and Equal Treatment (Sections 116 to 121)

This part contains provisions empowering the CCK to ensure fair competition and equal treatment in the information and communications sector and gives the CCK power to investigate acts of unfair competition and make appropriate orders thereto.

6. Part VII – Miscellaneous Provisions (Sections 122 to 144) 

This part seeks to repeal and re-enact, with amendments, the miscellaneous provisions of the principal Act. 

In this part, provisions are also made for the enhancement of the functions of the National Communications Secretariat, the establishment of the Content Advisory Council and the Universal Access Advisory Council both under the CCK. Provisions are also made for conditions of co-location of service providers, powers of telecommunications operators to use land, powers of telecommunications operators to use public land and powers of the CCK to compulsorily acquire land for purposes of a licensed telecommunications operator.

Most significant are the provisions under this part relating to overwhelming powers given to the Minister in charge of internal security to unilaterally, without recourse to parliament or the courts to enter, search and seize broadcasting stations and apparatus and telecommunications apparatus and, dismantle and dispose of such stations and apparatus. The Minister is also given powers to intercept and to disclose telecommunications between persons and also to intercept, disclose and dispose postal articles.

7. Fourth Schedule – Provisions as to Advisory Councils

The Schedule provides for the terms of office of the Chairman and members of both the Content Advisory Council established under section 123 and the Universal Access Advisory Council established under section 124. The Schedule also sets out the procedure to be followed in meetings of the Councils.

8. Fifth Schedule – Transitional provisions

The Schedule sets out the transitional provisions. Paragraph 2 requires the CCK to respect and uphold, on certain conditions, the broadcasting permits issued by the Minister before the commencement of the Bill/Act. Paragraph 3 requires the Minister to respect and uphold; on certain conditions, the vested rights and interests of parties involved in administration of the .ke domain name before the commencement of the Bill/Act.

Ninth, notice periods under the principal Act are abridged as follows:-

i) The six months prior notice to the grant of a licence is suggested to be abridged to three months – Amendment to section 78.

ii) Period within which the refusal for a grant of licence should be given is suggested to be reduced from six months to three months – Amendment to section 79.

iii) Period within which a licensee should object to proposed modification of licence by the Commission is reduced from sixty days to thirty days – Amendments to section 82 of the Act.

Tenth, the Bill prohibits the grant of a monopoly or duopoly licence under the proposed new proviso to section 79 vis; “Provided also that the Commission shall not issue any monopoly or duopoly licence.”

Eleven, the Bill unwittingly proposes to amend other laws to wit;-

i) The Penal Code (Cap 63, Laws of Kenya)

The Bill seeks to amend the Code in the following respects;

a) By inserting a definition of “electronic record” in its interpretation provisions of section 4.

b) To include “electronic records” in the exemption to the definition of documents under section 346.

c) To widen the scope of the offences of making false documents, forgery, uttering false documents, procuring execution of documents by false pretences and making documents without authority under sections 347, 349, 354, 355 and 357 respectively to electronic records as the case maybe.

ii) The Evidence Act

The Bill proposes to insert a new Part VII in Chapter III of the Act to provide for admissibility of electronic records in court proceedings if the conditions set therein are met.

iii) The KBC Act (Cap 221)

The Bill proposes to repeal several provisions of the Act which it suggests have become obsolete by virtue of both the principal Act and the Bill.

THE CRITIQUE

Broad Shortcomings

One, as drafted the Bill seeks to converge all sectors of communication (broadcasting, telecommunications and information technologies/internet) under one regulatory body i.e. the Communications Commission of Kenya (CCK) and thus, purportedly, streamline the licensing procedures and management of frequency spectrum, through numerous fundamental amendments to an existing principal Act and other incidental laws. 

At a glance, this style of law making is clumsy, without precedent in Kenya and indeed the whole Commonwealth. It is the form of law making process that will most likely convolute issues and end up with bad law.  Would it not have been tidier to come up with a new law that retains all the required provisions and repeals the existing law?

Since the principal Act, the Kenya Communications Act, 1998, is merely a skeletal legislation that only establishes the CCK,  provides for licensing and regulation of telecommunications services, radio communications and postal Services, it is difficult to comprehend the wisdom of using it as the building block towards a law that will incorporate all aspects of broadcasting and information technology.
Again whether having a converged regulatory regime is the most ideal situation or having separate regulatory frameworks for the various communication sectors is to be preferred is a big question and one not easy to resolve without elaborate and structured consultations with all stakeholders and consumers of information – i.e. the general population.

Indeed, the Lusaka Workshop
 on the theme; “Broadcasting and Information Communications Technologies (ICT) – To Merge or Not to Merge” concluded that:-

“There are two main options for countries to decide on the most suitable structure for regulatory bodies for communications technologies. Individual levels of development will guide the approach of each country. One option is to have one regulatory authority in charge of all sectors of communication in order to, amongst others, streamline licensing processes, to manage the frequency spectrum efficiently and speed up technological development. The other is to have separate authorities for broadcasting and telecommunications to enable countries to focus on the development of their broadcasting industry and a framework for its regulation and to avoid telecoms interests taking precedence over broadcasting interests.”

Two, regulation and licensing of the sectors of communication impacts on the freedom of expression, information and opinion guaranteed by various international and regional conventions, and the Constitution of Kenya. Any regulatory regime must therefore comply with international, regional and national constitutional principles on the freedom of expression, information and opinion. The regulatory body must also be shielded from political and economic manipulations to ensure independent regulation. In underscoring these international standards as guiding principles in any legislative efforts in this field, the Lusaka Workshop concluded;-

“These pieces of legislation shall be drafted in compliance with the Declaration of Principles on Freedom of Expression in Africa adopted by the African Commission on Human and Peoples’ Rights, the SADC Protocol on Culture, Information and Sport and the SADC Declaration on Information and Communications Technology, either as a stand- alone or as part of a convergence law. The benchmarks set by these documents shall guide the development of all legislation and regulation in this field.” 

And specifically on independence of the regulatory body or bodies, the Lusaka Workshop concluded and recommended that;-
“In either case the regulatory body to be established must be independent and free from interference, particularly of a political or economic nature…..the key principle in the drafting process is that broadcasting has to be regulated independently from political and commercial pressures in the public interest. The regulatory framework should be guided by such objectives as the guarantee of free media and freedom of expression; diversity of programming, news, views and opinions; and promotion of local and African content. In all legislative and regulatory processes consultation, through transparent, public and participatory mechanisms, should be ensured as a matter of principle.” 

Specific Shortcomings of the Bill

i) On independence of the Commission and its Functions in relation to broadcasting services

Under Section 46A, the Commission will have a number of responsibilities: 

· to promote the development of diverse range broadcasting services in Kenya in accordance with internationally acceptable standards of broadcasting and with due regard to the needs and susceptibilities of the people of Kenya;

· to encourage the development of Kenyan expression by promoting a wide range of programmes that reflect Kenyan  attitudes, opinions, ideas, values and artistic creativity;

· to promote the development of local content in broadcasts;

· to ensure the provision by broadcasters, of appropriate means for disposing of complaints in relation to broadcasting services;

· ensure respect of the privacy of all persons; and

· carry out such other functions as are necessary or expedient for discharge of all or any functions conferred upon it under this Act.

Two concerns arise with regard to the Commission and its responsibilities:

(a) the independence of the Commission; and

(b) the Commission should be required to protect freedom of expression in the broadcast sector, in its widest sense

At present, the independence of the Commission is a mere notional declaration under section 5B of the Bill.  In real terms, the Commission as comprised by the Board is wholly appointed by the executive. The Minister has a power to “issue policy guidelines” the Chair of the Commission is appointed by the President, four of its members are Permanent Secretaries (again Presidential appointees) and the remaining seven are ministerial appointees.
 

As drafted the section offends the fundamental principle of international law that broadcast regulatory bodies should be protected against political interference. The Declaration of Principles on Freedom of Expression in Africa, adopted by the African Commission on Human and Peoples’ Rights,
 states:-

“Any public authority that exercises powers in the areas of broadcast or telecommunications regulation should be independent and adequately protected against interference, particularly of a political or economic nature”.

Given the crucial role the Commission is to play in broadcast regulation, it is of crucial importance that its independence should be better protected. It is recommended that:-

· the independence of both the Commission as a whole and of its members individually should be explicitly guaranteed;

· the members of the Board of the Commission should be appointed by and accountable to Parliament, in an open and transparent process that allows for civil society input;

· it should be a criminal offence to attempt to interfere with the independence of the Board or its members;

· the tenure of the members should be protected; 

· the minister should not have a power to “issue guidelines”; and

· there should be rules to prevent conflicts of interest. 

With regard to the second concern, while the Commission will broadly have the responsibility to regulate the broadcast sector in the public interest, as well as, explicitly to protect the privacy of individuals and while the broad statement of regulatory responsibility can be read as including the protection of the right to freedom of expression it would be better if this were included explicitly. Since the protection of privacy is an explicit responsibility, the same should be made of freedom of expression as a separate item. 

It is also suggested that the Commission should play a leading role in drawing up a periodic broadcasting policy. Given its expertise and membership, it is ideally placed to carry out this task, in consultation with broadcasters as well as with the relevant ministry. 

ii) On Eligibility qualifications and considerations for grant of a licence to broadcast – section 46D

Under Section 46D, the following persons shall be ineligible to hold a broadcasting licence: 

· anyone who has a direct, indirect or beneficial interest of  whatever nature, in another broadcast service category;

· anyone who is a political party or has affiliation or connection to one or more political parties;

· anyone who is adjudged bankrupt or has entered into a composition scheme or arrangement with his creditors;

· anyone who does not fulfil such other conditions as may be prescribed;

· anyone who is a person of unsound mind

· Subsidiaries 

· No cross media licence – sections 46D(2)

While it is prudent that persons such as political parties should not hold broadcasting licences, various categories of ‘barred’ persons in the section cannot be reasonably justified. The first prohibition, concerning the holding of any kind of interest in another category of broadcasting, is excessively broadly framed. While it is an understandable policy consideration that the director-general of the public service broadcaster should not also own a private radio station, the prohibition needs to be phrased in far narrower terms. 

The fourth category is similarly overbroad and paves the way for the barring of literally any category of persons by ministerial regulation. This cannot be considered appropriate; on important matters such as this, the Bill itself should provide an exhaustive list of barred persons. 

It is utterly unclear why the fifth and sixth categories. Why ban cross media ownership?

iii) On the Public Service Broadcaster – section 46E

Section 46B of the Bill designates the Kenya Broadcasting Corporation as the national public service broadcaster, and specifies that its licence may set the following conditions:  

· to provide universal broadcasting services as may be specified;

· to provide the public with quality programmes that provide impartial and balanced information, education and entertainment;

· to operate in the public interest and conduct broadcasting services with impartial attention to the interests and susceptibilities of different communities of Kenya;

· to respond to the aspirations of the entire Kenya population in terms of age, race, gender, interests and backgrounds;

· to promote, the cultural, moral, social and economic values of Kenya;

· to promote the use of local and national languages;

· provide programming that promotes Kenyan identity and programmes; and

· to provide any other broadcasting services and in a manner as the Commission may, in writing, require.

With the exception of the last requirement, which gives the Commission an excessive power to prescribe public service content, none of these requirements are particularly controversial. However, it is baffling that they are all optional licence conditions: the use of the word ‘may’ indicates that it will be up to the commission to decide whether KBC should provide quality programming, as specified under (b), for example. All the conditions – with the exception of the last one, under (h), are core public service obligations and their fulfilment should be mandatory for KBC. 

It is also suggested that KBC should be required to provide minority programming, and promote minority cultures as part and parcel of Kenyan identity; and that it should provide children’s programming. It should also be required actively to promote local content, possibly through setting a minimum quota. 

It is also noteworthy that none of the other sections of the Bill address crucial matters such as governance and funding of KBC. These are fundamental to its functioning and ought to be addressed. At a minimum, the independence of the public service broadcaster should be guaranteed in terms similar to those discussed above, in relation to the Board of the Commission. But again, these are problems that trace to the poor conceptualization and drafting of the Bill. It seeks to make law for KBC without amending the KBC Act itself!

iv) On Community broadcasting – Section 46F

Section 46F of the Bill provides that the Commission ‘may’, upon application subject to such conditions it deems necessary, licence community broadcasters. Community broadcasting is defined broadly as having one or several of the following characteristics:

· commonality of interest of the persons applying for or on whose behalf the application is made;

· whether the persons, or a significant proportion thereof constituting the community have consented to the application;

· sources of funding;

· whether the broadcasting service to be established is not-for-profit; and

· the manner in which members of the community will participate in the selection and provision of programmes to be broadcast.

A licence may impose the following conditions:

· a cross section of the community is represented in the management of the affairs of the broadcasting service;

· each member of the community has equal opportunity to be elected to the board or committees managing the affairs of the broadcasting service;

· members of the community have a way of making their preferences known in the selection and provision of programmes;

· to conform to any conditions or guidelines as the   Commission may from time to time require or issue with regard to such broadcasting service.

The explicit recognition of community broadcasting is welcome. However, several concerns arise with regard to the provision, first, community broadcasting cannot be optional. The Declaration on Principles of Freedom of Expression in Africa states:

The broadcast regulatory system shall encourage private and community broadcasting in accordance with the following principles:

· there shall be equitable allocation of frequencies between private broadcasting uses, both commercial and community;
· an independent regulatory body shall be responsible for issuing broadcasting licences and for ensuring observance of licence conditions;

· licensing processes shall be fair and transparent, and shall seek to promote diversity in broadcasting; and
· community broadcasting shall be promoted given its potential to broaden access by poor and rural communities to the airwaves.

The Commission should be required to set aside spectrum for community broadcasters. The definition of community broadcasting should be tightened, principally by clarifying and making it mandatory to grant the licence if indicators in section 46F(2) are present. The indicators should not be merely for optional consideration but rather compelling factors for grant of the community broadcasting licence. Similarly, the optional licence conditions in Section 46F (3)(a)-(c) should be mandatory; while the open-ended power of the Commission to prescribe guidelines contained in (d0 should be transformed into a power to issue guidance, in the public interest and in consultation with community broadcasters themselves. 

iv) On the power of the Commission to prescribe programme code – section 46H

Under section 46H the Commission is required to draw up a programme code “to set standards for the manner, time, and type of programmes to be broadcast by licensees…” Under the proviso to section 46H (2), the programme code will not apply to any licensee that is a member of a functioning self-regulatory body approved by the Commission. 

Section 46I details a number of responsibilities of broadcasters:

· to provide responsible and responsive programming that caters for the varied needs and susceptibilities of different sections of the Kenyan Community;

· to ensure that Kenyan identity is developed and maintained in programmes;

· to observe standards of good taste and decency;

· to gather and present news and information accurately and impartially;

· when controversial or contentious issues of public interests are discussed, to make reasonable efforts to present alternative points of view, either in the same programme or in other programmes within the period of current interest;

· to respect the right to privacy of individuals;

· to respect copyright and neighbouring rights in respect of any work or material;

· to conform to guidelines as may be issued by the Commission from time to time; and

· to keep a program log or machine readable record of its programming for a period of one year after the date of broadcasting;

· to ensure that advertisements either in terms of content tone or treatment, do not mislead or not repugnant. 

Section 46I (2) prohibits the broadcast of any film that has been denied a cinema release in Kenya, except with the express consent of the Film Censorship Board. 

The innovative approach to the programme code is laudable, whereby broadcasters who are members of a functioning self-regulatory body are outside the operation of the Code. Self-regulation is widely hailed as the most effective method of media regulation and we welcome recognition of this principle. 

However, there is no significant room for improvement on other parts of these two clauses. 

First, the programme code should be drawn up in consultation with all stakeholders – including the broadcasters. This will result in a better balanced product and, as importantly, create a sense of common ownership. This in turn will improve implementation of the Code. 

Second, while none of the broad responsibilities in section 46I are particularly controversial, the open-ended power granted to the Commission to issue further guidelines under 46I(1)(h)). Such excessive discretion to set broadcast standards is inappropriate. Further, each of the broad standards in (a)-(g) and (i)-(j) should receive detailed elaboration in the programme code. It is important that the practical implications of each are clearly set out. 

v) On Enforcement and Sanctions – Sections 46L and 83A

The Bill envisages an enforcement regime that consists of two parts:

1. By the Commission suo motto, under Section 83A; and

2. Upon being moved on a complaint submitted in accordance with section 46L. 

Suo motto action may be undertaken at any time. 

Under Section 46L, each broadcaster is required to establish a mechanism whereby complaints may be filed to the Commission. 

Under section 83A, if the Commission finds that a licensee has contravened the Act, programme code or a licence condition, the Commission will write to the broadcaster concerned. If the broadcaster fails to take action to remedy the breach, a penalty of Kshs. 500,000/- is imposed.  Broadcasters may appeal to a specially established Tribunal. 

Under Section 46J, the Commission may revoke a licence in one of three cases:

1. if the broadcaster is in breach of the provisions of the Act or Regulations made thereunder;

2. if the broadcaster is in breach of the conditions of a broadcasting licence;

3. if the broadcaster fails to use the assigned broadcasting frequencies within one year after the as by the Commission.

Several concerns arise with the envisaged enforcement regime:- 

First, the principle of proportionality has not been fully incorporated in the Bill. As a matter of principle, the licence should be revoked only after upon extremely serious breaches of the law, such as repeat incitement to hatred, and only after previous penalties have failed to remedy this breach. Generally, licences should never be revoked for breaches relating to privacy or other relatively minor contraventions of the law; financial penalties should be imposed instead. As currently written, sections 46J and 46L would allow for revocation of a licence upon a repeated minor breach of the law or a licence condition. This could not be justified. Similarly, it is draconian that an automatic fine of Kshs. 500,000 should be imposed as charge debt recoverable summarily for every breach of the law or of a licence condition; instead, the Bill should require that a proportionate fine is imposed. 

Secondly, compared to other laws in Kenya, the fines prescribed by the Bill are generally too high and elicit the issue whether they are not in themselves and in effect discriminatory and therefore in violation of the constitutional guarantee against discrimination. It is also baffling that such punitive fines should be imposed for enforcement of a law that regulates the fundamental right of expression and opinion. 

Thirdly, it seems extremely odd that broadcasters themselves are required to devise a complaints mechanism, as per section 46L. Normal practice in other countries is that a centralised complaints mechanism is set up, to which members of the public can direct their complaints. Parallel to that, a broadcaster might wish to institute its own, internal, complaints procedure – but that is a separate matter. As envisaged, section 46L is likely to result in a confusing situation for the public. 

vi) On powers bestowed on the Minister for internal security (Sections 129 to 132) 

By section 129 the Minister for internal security is given overwhelming and unchecked powers to unilaterally suspend and even obliterate the constitutional guarantees of freedom of expression, property and privacy and protection of law or the due process. 

The section empowers the Minister, in the interest of public security or tranquility, unilaterally determined by himself and by order in writing to direct – 

“(a) Any officer duly authorised in that behalf to take temporary possession of any telecommunication apparatus or any radio communication station or apparatus within Kenya, and – (b) In the case of a radio communication, that any communication or class of communication shall or shall not be emitted from any radio communication station or apparatus taken under this section; or 

(c) In the case of telecommunication, that any communication within Kenya from any person or class of persons relating to any particular object shall be intercepted and disclosed to such person as may be specified in the order; or (d) In the case of postal services, that any postal articles or class or description of postal articles in the course of transmission by post within Kenya shall be intercepted or detained or shall be delivered to any officer mentioned in the order or shall be disposed in such manner as the Minister may direct; or (e) In the case of broadcasting and any broadcasting apparatus or any radio, television, cable or satellite broadcasting or signal distribution or apparatus within Kenya- (i) That no broadcasting shall be broadcast from any radio communication station or apparatus taken under this section; or (ii) That any signal within Kenya from any person or class of persons relating to any specified subject shall be intercepted and disclosed to such person as may be specified in the order.

(2) A certificate signed by the Minister for the time being responsible for internal security shall be conclusive proof of he existence of a public emergency, or that any act done under sub section (1) was done in the interest of public safety and tranquility.

(3) Any information and communication apparatus constructed, or maintained or operated by any person within Kenya or any postal article which is seized by any officer duly authorised under Section (1) (a) shall be returned to the operator at the end of the emergency or where such apparatus or article is not returned, full compensation in respect thereof, to be determined by the Minister, shall be paid to the owner. 

(4) A person aggrieved by a decision of the Minister under Subsection (3) as to the compensation payable in respect of anything seized under this Section may appeal to the High Court within fourteen days of such decision.”

This is the most draconian provision of the Bill and sounds like a law lifted from the medieval past. The provision strikes at the heart of freedom of expression and opinion and undermines all aspects of the Bill.

CONCLUSION

Although it is evident that there is need for a legislative framework to guide and govern the information sector in Kenya and to anchor the Government policy in this field, the inescapable conclusion is that the Bill as presently drafted cannot achieve these goals.

The Bill is fundamentally flawed both technically in form, and in principle. As the analysis demonstrates, the Bill fails to anchor the requisite autonomy of the regulatory body, the CCK. The Bill further fails to make strong provisions for licensing criteria, autonomy and governance of the public service broadcaster (KBC) and community broadcasting. 

On the contrary, the Bill if enacted will negate all the gains made in the field of freedom of the media, expression and opinion. The thrust of the Bill is to cripple media freedom, free expression and opinion by providing punitive, crippling and disproportionate penalties including revocation of licences for non-compliance. The Bill caps this intention by bestowing pervading powers of control of all aspects of the information sector on the Minister for Information and Communications and unchecked powers on the Minister for internal security to raid all information communications stations (radios and television stations), stop broadcasts, seize and even dismantle equipment and intercept, disclose and dispose all forms of communications between persons be they telephonic, radio communications or postal articles. 
In a nutshell the Minister for internal security is, under the Bill, legally empowered to suspend the constitutional guarantees of freedom of the media, expression and opinion, privacy, property and without the due process.

If enacted as it is, the Bill will be a great attack on democracy in Kenya.
� A workshop held in Lusaka, Zambia from 23-26 October 2005 and attended by participants from the African Commission on Human and Peoples’ Rights, the SADC Parliamentary Forum, broadcasting regulators, national and commercial broadcasters, by parliamentarians and experts drawn from Botswana, Malawi, Mozambique, Namibia, South Africa, Zambia and Zimbabwe hosted by the Media Institute of Southern Africa (MISA), and the Southern African Broadcasting Association (SABA) in cooperation with Friedrich Ebert-Stiftung (FES) 


� Section 6 of the Principal Act read together with proposed subsection f of the Bill amending the same section. 


� Adopted in October 2002. 


� Principle VII. 


� Note � NOTEREF _Ref135819187 \h ��3�, Principle V.
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